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P-ROCEEDI-NGS
9:34 a.m

CHAI RPERSON GRI FFI'S:  Let nme call to order
our hearing of 17 June 2003. | w sh everyone a very
good norning. This is the public hearing of the
Board of Zoning Adjustnent, the District of
Columbia. M nane is Geoff Giffis, Chairperson.

Wth ne today is Ms. Ruthanne MIler on ny
left and M. Etherly on nmy right. Qur first order
of business is, in fact, rule making which is part
of the FMBZA and representing for that rul e making,
Ms. Cal |l agher, Executive Director of the Nationa
Capital Planning Conmm ssion, and M. Parsons joining
fromthe National Park Service and also a
Zoni ng Comm ssi on nenber.

Copi es of the agenda are avail able to you.
They are located at the right of the door where you
entered into on our new wal | - hangi ng appar at us.
Pl ease avail yourself to get an agenda. |'m going
to run through a few things that are specific in
nature to all proceedings before the Board of Zoning
Adj ust nent .

First of all, of course, all proceedings
are being recorded. Therefore, we ask several

things. First of all, when comng forward pl ease
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have two witness cards filled out. The w tness
cards are avail able on the table where you entered
into and also the table in front of us.

Before giving testinony or speaking to the
Board, of course, those two cards go to the recorder
who is sitting to ny right. Al so when comi ng
forward have a seat and nmake yoursel f confortabl e.

You will need to say and speak into a
m crophone. The m crophone should be on and | would
ask the people just for the record to introduce
t hensel ves with their nane and their home address
prior to addressing the Board.

The order of procedure for the special
m ssions case will be as follows. First, we wll
have a statenent and any w tnesses of the applicant.

Second woul d be Governnment reports. These would
i nclude, of course, the Secretary of State and the
O fice of Planning on behalf of the Mayor of the
District of Col unbia.

W will, third, have any reports or
recommendati ons by ot her public agencies reports.
Fourth woul d be fromthe ANC, Advisory Nei ghborhood
Comm ssion. Fifth, we would have persons testifying
in support. Sixth would be persons in opposition.

The record will be closed at the
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concl usi on of each case except for any material that
is specifically requested by the board. The board
will be very specific on what is to be submtted and
when it is to be submtted into the Ofice of

Zoni ng.

The Sunshine Act requires that public
heari ngs on each case be held in the open and before
the public. This Board may, however, consistent
with its rules and procedures and the Sunshi ne Act
enter executive session during or after the hearing
on a case. This would be for the purposes of
reviewing the record or deliberating on a case.

The decision of the Board in contested
cases and in this |l egislative proceedi ng nust be
based exclusively on the record. Therefore, we ask
t hat peopl e present today not engage Board Menbers
in any conversation.

Let ne ask now if people would turn off
their cell phones and beepers so that we don't have
any disruptions of the proceedings. O course, in
our regulations, and |I'm supposed to say that we
will not encourage and, in fact, forbid any
di sruptive noises or actions in the hearing room
Thank goodness | don't have to often say that.

Wth that, let us take up any prelimnary
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matters. Prelimnary matters are those which relate
to whether a case will or should be heard today such
as request for postponenents, continuances, or

wi t hdrawal , or whet her proper and adequate notice
has been provi ded.

| f you are not ready to proceed with a
case today, or if you believe that the Board should
not proceed, now would be a tinme to bring up such
matter.

Let ne ask staff first of all if they are
aware of any prelimnary nmatters on any cases in the
nmorni ng. Forgive ne. | nust say good norning to
Ms. Bailey who is with us. Corporation Counsel is
al so representing and O fice of Planning is here.

M. My fromthe Ofice of Zoning will also be |out
and M. Nyarku is with us. Thank you.

Ms. Bail ey.

MS. BAILEY: M. Chairnman, good norning.
To Menbers of the Board and to everyone, good
norning. There is a prelimnary matter and it has
to do with Application No. 17021 of Estelle Gol dman.

M. Pat Brown is at the table and will address it,
M. Chai r man.
CHAI RPERSON GRI FFI'S:  Ckay. M. Brown.

MR. BROMN: Good norning, M. Chairnman,
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Menbers. Patrick Brown from G eenstein Delornme &
Luchs on behalf of the applicant in 17021.

At the request of ANC-2A we've submitted a
conti nuance request of this case to allowthe ANC to
take up the matter involving the SVD who has been
intimately involved with the project over a course
of time who wasn't available at the tinme we needed
to proceed for this hearing date.

| would leave it at that. It's set forth
inaletter that is in the record. | would ask that
t he conti nuance be granted on the soonest avail able
basis just so that we can resolve this matter

CHAI RPERSON GRIFFI'S:  Is it not correct
that the ANC is asking for sonetime in Septenber?

MR BROMWN: Ms. MIller is here now but |
think that's correct.

CHAI RPERSON GRI FFI'S: Ckay. W don't need
to get into a big discussion about it.

Ms. MIler, you re welcone to come up and
i ntroduce yourself since you're here. W do have a
ot of letters and Board Menbers have reviewed this,
Exhi bit No. 27, Exhibit 29, of course, 29 being from
the ANC, 27 fromrepresentative and Ms. M|l er

Ms. MIler, you were indicating Septenber?

MEMBER M LLER:  Sept enber woul d be fine

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

Wi th us because such a | arge nunber of cases and
they are all big that are com ng before us and we
j ust cannot give that nuch attention to so many
things of that size.

CHAI RPERSON GRI FFI'S:  Ckay. M. Brown,
Sept enber ?

MR- BROWN: That's fine.

CHAI RPERSON GRI FFI'S:  Okay. Wiy don't we
ask staff to get a date and we wi || announce t hat
then for this. M. MIller, ANC and BZA, why don't
we take August off so we can all rel ax.

MEMBER M LLER | had that in mnd

CHAI RPERSON GRI FFI'S:  Good. That's
decided and it's on the record. Let's get a
schedul ed date for this continuance.

M5. BAILEY: M. Chairman, staff is
suggesti ng Sept enber 16.

CHAI RPERSON GRI FFI'S: 16 Septenber. Any
conflict with that?

MEMBER M LLER: That's the day before the
3rd Wednesday, isn't it? W neet the third
Wednesday.

CHAI RPERSON GRI FFI'S: So you're not
meeting until Septenber to take this up. |Is that

correct?
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MEMBER M LLER
been a rough year and we woul d
of f,

t oo, just

CHAI RPERSON GRI FFI S:

Correct,

11

because thi s has

like to take August

i ke a few ot her people.

So we are going to

| ook at the end of Septenber then because if you

neet the third --

MEMBER M LLER
fine.

CHAI RPERSON GRI FFI S:
t hat .

MS. BAI LEY:

CHAI RPERSON GRI FFI S:

MEMBER M LLER:  Fi ne.

CHAI RPERSON GRI FFI S:
with that, M. Brown?
MR. BROAN: That's fi

CHAI RPERSON GRI FFI S:
you very rmuch

MS. BAILEY: Morning
Chai r man?

CHAI RPERSON GRI FFI S:

MS. BAILEY: Morning
23rd in the norning?

MR BROWN: W woul d

first in the norning.

The week after woul d be

Ckay. Let's npbve on

Sept enber 23.

23rd it is.

Any | arge conflicts

ne with ne.
Excel | ent. Thank

sessi on, M.

Pardon ne?

sessi on? Sept enber

appreci ate bei ng
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12
MEMBER M LLER:  Absol utely.

CHAI RPERSON GRI FFI'S:  That cost extra.

MEMBER M LLER: W are willing to pay. W
don't have any noney but we are willing to pay
because we work for not hing.

CHAI RPERSON GRI FFI'S:  Okay. Yes. We'll
put it first in the norning on the 23rd. This is
the first being scheduled. 1|s that correct? And
announced?

MS. BAILEY: Yes, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Ckay. In which case
we are also going to try to keep that fairly limted
as | imgine we may have a substantial anmount of
Wi tnesses on this.

MEMBER M LLER: The problemis to work out
the agreenment. That takes a bit of tine and we hope
to have that done by then

CHAI RPERSON GRI FFI'S:  Okay. Well, we w sh
you great luck over the sunmer. Let's get that done
and we'll see you on the 23rd of Septenber. Thank
you very nuch.

Let's call then -- are there any other
prelimnary matters, Ms. Bailey, that you are aware
of ?

M5. BAI LEY: No, M. Chai rnan.
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CHAI RPERSON GRI FFI'S:  Okay. Then let us

nove on and call the first case for the norning.

MS. BAILEY: And that is Application No.
17020 of RNC 2012 LLC on behal f of the Enbassy of
Portugal , pursuant to 11 DCVR 1002, to permt the
expansi on of a chancery for the Enbassy of Portugal
in the Dupont GCrcle SP-1 and Dupont Circle C2-A
Districts at Prem ses 2012 Massachusetts Avenue,
N.W (Square 95, Lot 3).

Al'l those persons wishing to testify would
you pl ease stand to take the oath.

CHAI RPERSON GRI FFI'S:  Good norning. W
appreci ate your patients. Sorry we are a coupl e of
m nut es behind. Wy don't | have you fol ks
i ntroduce yourself and you can take it fromthere.
| have one prelimnary issue that I want to just
state. Wiy don't | do that first actually and then
you can get into it.

It's come to ny attention that there has
been sone di scussion or some question about the fee
for this. First of all, of course, the Board
doesn't set the fee but we do interpret the
regul ati ons and we have pulled sonme of the past
procedures of the FMBZA and it is our understandi ng

of the precedent fromthis Board that the fee is
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establ i shed based on the total square footage of the
property itself, not based on that which would be
attendant to the new work or additions.

|"mgoing to leave it at that. | don't
think there is any sort of real inportance for us
getting into it and discussing it but 1'll let you
respond if you need to. As | say, it would be the
director that would set the fee for that.

MR. COLLINS: Good norning, M. Chairnmn,
and Menbers of the Board. M nane is Christopher
Collins with the law firmof Holland & Knight.
Wul d you like ne to address that issue now?

CHAI RPERSON GRIFFI'S: If you want to
address it, that's fine. | guess ny point is |I'm
not sure how nuch the Board can do with it, but if
there is sonmething you want to bring to our
attention, that's fine.

MR. COLLINS: Well, let ne just ask you is
it your intention to charge us the fee based on the
entire building?

CHAI RPERSON GRI FFI' S: Yes.

MR, COLLINS: Then | would |like to address

CHAI RPERSON GRI FFI'S:  Ckay.

MR. COLLINS: | think that it is very
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clear and plain in the regulations -- |I'msorry.

Chri stopher Collins. Seated to ny right is Josefina
Carval ho. Ms. Carval ho is the Deputy Chief of

M ssion, the No. 2 person in the Enbassy with ne

t oday.

Then to ny right is Brad Mellor with R A

Ponte and Associates, the Architect for the Project.
And, of course, to ny far right is Ron Motek from
the O fice of Foreign Mssions who would al so |ike
to speak to this particular issue.

Section 3180.1 deals with this issue about
the fee. To ne it's very clear on its face. It
provi des for applications for perm ssion to do one
of three things: to | ocate, reconstruct, or expand.

We're not asking for permssion to |ocate a
chancery. W have permi ssion to |ocate.

It's a matter of right use in the building
in that zone. W' re not asking perm ssion to
reconstruct a chancery. The chancery is fine the
way it is. W're doing interior renovation work now
as a matter of right pursuant to valid the issue
permts.

We are here to seek perm ssion to expand
t he chancery and the expansion is 500 square feet.

The regul ati on says for an application for
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perm ssion to expand then the fee is $50, 000 for
each 100 square feet or part thereof of gross floor
ar ea.

It can nmean nothing other than the area of
t he expansion. There is no nexus between the size
of the whole building and that which we are before
the Board. We're not here to --

CHAI RPERSON GRI FFI'S:  You're relying on
the fact which says "or part thereof of gross floor
area?"

MR. COLLINS: It's 100 square feet or part
t hereof of gross floor area and that would apply if
we're going to locate a building or |ocate a
chancery in a new site in a D overlay, for instance,
and it measured 20,420 square feet you would round
up because it's 100 square feet or part thereof of
gross floor area.

What we're tal king about here is we're
asking for perm ssion and that which we are asking
for perm ssion for neasured 500 square feet. The
fact that the buil ding neasures al nost 15,000 square
feet is of no consequence in this application. W
are not asking for perm ssion for anything with
regard to the size of the existing building.

| understand the precedent and |'ve tal ked
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to M. Near about the other precedent. Had | been
here on that case | would have argued the sane
point. There's no nexus. As a matter of fact, that
case, the one that M. Near tal ked to nme about, the
Enbassy of N geria, there was reconstruction of the
buil ding. The building burned down. It was totally
gutted and rebuilt.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. COLLINS: So there's a distinction
there. W here are only asking for permssion to
construct a 500-square-foot stairway. Had we not
wanted to construct that, we wouldn't need to be
here at all and wouldn't need to pay a fee for
anyt hi ng.

CHAI RPERSON GRI FFI'S: | understand you
interpretation of C, but | think you would concur
it's not definitive. It doesn't say in the |anguage
of 3180.1(c) this is for the portion only of which
needs relief or anything of direct nature.

MR. COLLINS: Nor does it say that it
shal | be based on the entire building when you are
only doi ng an expansi on.

M5. MONRCE: M. Chairman, can | interrupt
for a nmonent?

CHAI RPERSON GRI FFI'S: O course. Ms.
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Monr oe, Corporation Counsel

M5. MONROCE: | don't think it's clear on
its face. 1 think it could go either way. | think
the permssion that is referred to is each of those
zone districts that are listed there are matter of
right chancery uses. But if you |ook at, for
exanple, R 5-D which is 350.6, the chancery is a
permtted use in R5-D or R 5-E subject to
di sapproval by the Board of Zoni ng Adjustnent.

| think the perm ssion that they are going
tois the fact that the Board of Zoni ng Adjustnment
can di sapprove so, therefore, your comng to get
approval. You are getting to -- you are conmng to
get no di sapproval which is the perm ssion you're
asking for which is why you're in the position even
though it's a matter of right use of |ooking for
perm ssi on.

| think as the BZA has interpreted it
before, the precedent and interpretation of the BZA
goes to the entire square footage. | don't think it
is entirely clear on its face but that's the way
it's been read in the past.

MR. COLLINS: | couldn't disagree with you
nore. |If we're talking about R-5-D, R-5-E zones,

that has nothing to do with the case before the
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Board which is the SP zone which the zoning

regul ations allow. Section 501.3 allows a general
of fice and a chancery to replace a nonprofit
bui l di ng, nonprofit use as a matter of right and
that's what we have. W have permts to renovate
t he building for chancery use.

We are only here for a 500-square-foot
addition and, granted, it does not say either way
that the fee would apply only to the expansi on but |
believe that is the only way it can be logically
read. |If you are going to |ocate a chancery, sure,
you pay for whatever the location is if you don't
have perm ssion to | ocate there.

| f you are going to reconstruct the
chancery and you don't have perm ssion to
reconstruct, then you have to pay for that. |[If you
are expandi ng and you don't have perm ssion to
expand, you need to pay for that. The expansion,
not the whol e buil di ng.

"1l give you an exanple. The Italian
chancery, which is a case | handled, the building is
over 100,000 square feet. |If they were to build,
and they did, alittle addition for their guard
house, their carbineer, would you assess thema fee

for that little piece based on the entire square
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footage of the Italian chancery, or 100,000 square
feet? A $50,000 application?

CHAI RPERSON GRI FFI'S: | understand your
logic. M point is what we have | ooked at in the
past is, yes, that's exactly the way it woul d be
established. Let's hear from-- | think we're clear
on your argunent, M. Collins.

| believe there are others that are going
to address the Board on this topic and then I'lIl see
if I can figure out what we're going to do with this
so that we don't spend a |lot of tine which is noney
dealing with this fee i ssue and we can nove on

MR, COLLINS: You raised the inportant
word - noney.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. COLLINS: The differences between $250
and $7,000 and $7,000 is a budget buster. This is a
very tight budget and a very snall piece. To spend
$7,000 on a fee for something that we believe is
plain on the face is not required is a problem

CHAI RPERSON GRI FFI' S:  Okay.

Good nor ni ng.

MR. MLOTEK: Good norning. May it please
t hi s honorabl e Board, | am Ronald M otek, Chief

Legal Counsel of the Ofice of Foreign M ssions of
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the U S. Departnment of State. You heard M. Collins

very ably object to this fee on the grounds of the
zoni ng regul ati ons.

|"m here to object on the grounds of
international |law and international treaty.
Specifically the Vienna Convention on Diplomatic
Rel ations which is a Senate ratified treaty and is
bi nding on the United States CGovernnent and on al
political subdivisions of the United States
Government including the District.

Under the Vienna Convention on Diplomatic
Rel ations -- | want to nmake sure that corporate
counsel listens to the --

CHAI RPERSON GRI FFI'S: Wen you are ready,
Ms. Monroe.

M5. MONRCE: |'msorry.

MR. MLOTEK: | didn't want to have to
repeat the legal argunment for the benefit of the --

Under international |aw, specifically the
Vi enna Convention on Diplomatic Relations, which is
atreaty to which the United States is a party, and
it's the basic organic treaty which regul ates al
di plomatic relations around the world including
chanceries in Washington, D.C., and including a

proceedi ng such as this, it is contrary to law to
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apply a tax or to inpose anything in the nature of a
tax upon a foreign m ssion.

The Departnent of State has had nany
decades of experience inplenenting the Vienna
Convention and its predecessor |aw which was
basically the Law of Nations, as it's called,
custonmary international practice having to do with
di pl omatic rel ations.

I n our many decades of practice the
Departnment of State and the U S Government overseas
has uniformy and w t hout exception protested and
opposed any assessnent of a fee agai nst our m ssions
overseas, or against foreign mssions in the United
States including in the District of Colunbia or the
surrounding jurisdictions. W have gone to court a
nunber of times against Arlington County, for
exanple, on this matter

W have opposed anything that is in the
nature of a tax regardless -- and this is the
i mportant point -- regardless of the nane that is
affixed to the charge. So whether one calls it a
tax or a charge or a user charge or a service charge
or anything like that, we apply sonething that we
call the duck test.

If it looks like a duck and it wal ks |i ke
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a duck and it sounds |ike a duck or a tax, then it
is atax. W apply certain tests to exanmining a fee
to determ ne whether, in fact, it is a fee for
services which is permtted.

The District of Colunbia and the Board of
Zoni ng Adjustrment woul d be perfectly entitled to
recoup anything in the nature of a fee to conpensate
for the services that are actually being provided to
t he Enbassy of Portugal.

CHAI RPERSON GRI FFI'S:  There's a difference
bet ween fee and tax then in your m nd?

MR. MLOTEK: Well, yes. The Vienna

Convention specifically authorizes -- the operative
word is fee for services rendered. |If there is a
service rendered that is equatable here to -- what
isit?

MR. COLLINS: The fee would be -- it's

about 14,000 square feet and it would be $7, 000.

MR M.OTEK: If there could be shown to be
a reasonabl e rel ationship or nexus between the fee
and the service that they were receiving or the
costs that were incurred by the BZA and its staff in
handling this matter -- | guess the longer | talk
the nore it raises the cost -- then the Departnent

of State woul d not object.
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However, as you heard M. Collins say, it
woul d be absol utely absurd argue that in the case of
the Italian Enbassy if they wanted to nmake sone
m nor addition that woul d necessitate BZA review
t hat you woul d charge thema fee of $50, 000 which
in some cases, could exceed the cost of what it is
they are actually seeking to have you approve. That
woul d cl early have no rel ationship.

In this case we don't really -- with due
respect we don't really see that the Board of Zoning
Adjustnent and it's staff has really reasonably
expended $7,000 worth of time and effort in handling
this case.

W woul d object and do whatever is
necessary to appose the inposition of such a fee
upon the Chancery of Portugal. There has to be a
reasonabl e connecti on agai n between what is being
charged and what the service actually being received
iS.

In addition, one final point, whether this
makes a difference or not. There's also a policy
conmponent to this and that is that the mayor of the
District of Colunbia, especially over the | ast year
or so, has in a nunber of rather high-Ilevel neetings

with the representatives of the Departnent of State
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given his very strong assurances that the D strict
of Colunmbia is, and will renmain, a very hospitable
and facilitative and wel com ng place for foreign

chanceries to remain.

O course, as Ms. @Gl l agher very well
knows, these neetings took place against the
background of the Department of State's decision
about a year ago to abolish the rule which requires
chanceries to remain in the District. Chanceries
are now, in fact, permtted to go outside of the
District. None have done so really except a snal
annex of the El Sal vadoran chancery.

But this has been of concern to certain
senior nmenbers of the District Government up to and
i ncludi ng the mayor and he has nade certain
representations to us and they have been reiterated
by ot her nenbers of the cabinet, the Secretary of
the District, for exanple, nost recently, Cheryl
Hobbs Newman.

W would think it would be inline with
that coomtnent, as well as what international |aw
requires, as well as what M. Collins argues is the
interpretation of the regul ations thensel ves that
this fee be mtigated in sonme way. | think that the

Board does have discretion to do that. That's all
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have to say.
CHAI RPERSON GRI FFI'S:  Thank you very much.
Let nme just say, first of all, I think we are worth
any fee that is given to the BZA. | know we put in
a lot of work in all seriousness. Let ne hear from
ot her Board Menbers that are present today if they
have conmments on this or opinions.

M. Parsons.

COMM SSI ONER PARSONS: On its face this
particul ar case does seem absurd. The stairway
probably is about the same value. To begin to say
that additions will be valued on just the square
footage of the addition doesn't speak to the nore
ridi cul ous circunstance on the other side.

That is, a tripling of the size of an
enbassy with enornous controversy with intrusion on
the community and so forth. | don't know how to
deal with that aspect when it would be the exact
opposite of what we're tal king about here today.

The regul ati ons, of course, don't provide

us the opportunity to say, "Well, if it's less than
1,000 square feet, we'll deal withit." If it's a
guard house, | nmean, we're naking up regul ations.

|"mstruggling with how to deal with this because |

t hi nk they have nmade a persuasi ve argunent about
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t oday' s case.

How we deal with that in the future is the
problem Qur tradition has been to postpone these
decisions until we get further information. | think
this is rapidly going towards a $7,000 case that |
do not care for.

CHAI RPERSON GRIFFIS: | totally agree with
you in ternms of this specific and the difficulties,
of course, if what we decide here should carry
t hrough and be able to be applied to any ot her
application that we see. W do not have the basis
of which to say if this is a controversial case or
based on the nunber of opponents that your fee goes
up according to that.

M. Etherly, did you have sonet hi ng?

MEMBER ETHERLY: Just to piggy-back on M.
Parsons' comment. | am sonewhat swayed by the
argurment that has been put forth by the appell ant
and by the representative for the Departnent of
St at e.

I'ma little bit curious about the nexus
between the fee distinction and the tax distinction.

I"minclined to inquire a little bit as to whether
t here has been any devel opnent of case |aw or any

ot her | anguage that kind of ferrets out that
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distinction in your experience, M. Motek, as it
relates to fee versus tax.

| nean, where do you draw the |ine or how
do you -- is there a bright line test, would you
say, to help determ ne where does the service stop
and the tax kind of kick in.

| don't know whether or not 3181.3
provides any relief in this regard as it speaks to
the issue of creating an opportunity for appeal of
the decision of the director as it relates to the
application of the fee. That takes us into a whole
other area as it relates to whether or not we can
proceed with this matter today, M. Chairnman.

CHAI RPERSON GRI FFI'S: | think what we need
to do is | ook above that 3181.2 which indicates that
the director shall be responsible for adm nistering,
interpreting, and applying the terns of the fee
schedul e in 3180.

MEMBER ETHERLY: | agree with you but |
think 3181.3 allows for that decision. [If it is
i ndeed the decision of the director that the fee
sticks, that decision can then be appealed prior to
or at a neeting or hearing as a prelimnary matter
to consider the application or appeal.

That coul d conceivably -- | nean, |'mkind
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of thinking a little bit ahead if we can't resol ve
this issue but just for the purposes of ny thinking
| am swayed by the argument that was put forward by
t he applicant here.

Once again, it's not ny desire to turn
away from precedent easily but 1'mnot famliar
enough with]the precedent that's been established by
this Board as it relates to the fee issue, but based
on what |'ve heard fromthe oral argunent thus far,
| am swayed by the applicant's argunent.

CHAI RPERSON GRI FFI'S:  Okay.

MEMBER M LLER | would concur with M.

Et herly's comments.

CHAI RPERSON GRI FFI'S: Al right then. W
have now allotted our time to speak on this. This
is what | would like to do and I'I| take comments
because | do want to get into the substance of what
we're here for.

| think I would in ny |ooking at the
regul ations rely on 3181.2 neaning this would go to
a discussion with the director and staff. You have
heard clearly that the Board is noved in the
direction, but also the concern about trying to set
up sonething that can be applied consistently and

fairly for all applications. This may bring up an
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interesting point to bring to the Zoni ng Conmi ssion
whi ch we can do on a separate schedul e.

But, M. Collins, if there's not -- or M.
M otek, both of you, if there's not great concern of
doing that, set this for a closed neeting perhaps.
In any case, a discussion with the director. The
Board can entertain any decision that needs to be
made by the Board in executive session in order to
expedi te.

Clearly the fee issue will have to be
cl eared up before an order is issued. W are on
notice and we are aware and | think we can get that
settled if there is further discussion or product
that comes out of that. 1Is there any concern with
doing it in that manner?

MR. COLLINS: We would like to proceed as
qui ckly as possible. W have workers on site doing
renovation. W obviously want to have the
opportunity to continue with a seam ess transition
fromthe interior work to the exterior work so we
are hopeful to get a decision on this issue as
qgui ckly as possi bl e.

CHAI RPERSON GRI FFI'S:  Good.

MR. COLLINS: At the sane tine we do not

want to be held hostage on sone timng issue for
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this. | don't nean that in a negative way. |'m
just saying that we don't want to hold up anything
but this fee is inportant enough to us for the noney
and the principle.

CHAI RPERSON GRI FFI'S:  But putting it in
perspective, clearly we need to get to this
presentation today. Then we will wite the order
dependi ng on what happens. In that tine period |
don't think this is going to take that long to deal
with but by the time the Board is ready to produce,
we shoul d have sone definitive direction on the fee.

MR. COLLINS: Thank you.

CHAI RPERSON GRI FFI'S:  Unless -- well, |
don't see any difficultly with that. | don't think
no matter what the decision on the fees you're still
going to present today. Correct?

MR. COLLINS: That's our intention. Wth
your comment that this can be done expeditiously, |
appreciate that, M. Chairman, and we are prepared
to proceed.

CHAI RPERSON GRIFFI'S: Right. | may be
m st aken but my understandi ng woul d be we coul d take
this up in executive session so we could do this
actually any tinme that the decision is ready. D d

you have a coment ?
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MR. MLOTEK: M only observation was, No.

1, there is a statutory tine limt. | don't knowif
Ms. Bailey or soneone --

CHAI RPERSON GRI FFI'S:  Yes, that's right.
|"mvery clear on that. Believe ne, this wll
happen. The fee issue will be cleared up before
t hat .

MR. MLOTEK: The State Departnent woul d be
happy and satisfied if you would do this just on a
case- by-case basis. | believe you have sone
i nherent discretion to waive or mtigate fees. |
t hought you did. Maybe you don't.

CHAI RPERSON GRIFFI'S: W do not. In fact,
what has been briefed to us by our counsel in
previ ous issues, not intense as enbassies, is that
we do not. W have the authorization dealing with
fees to reinburse for those applications that were
i mproperly submtted.

MR. MLOTEK: Right.

CHAI RPERSON GRI FFI'S:  Wiich is why we're
being so tentative and not taking great --

MR. M.OTEK: (Obviously the Departnent of
State needs to take this up in a nore formal nanner
with, | guess, the Zoning Conm ssion directly.

CHAI RPERSON GRI FFI'S: | think that would
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be appropri ate.

MR. MLOTEK: This is where the origin of
this is. W just weren't aware. W had had sone
di scussions two or three years ago, | remenber, with
staff. Perhaps Ms. Bailey renenbers this or could
help us out. | renenber com ng here and di scussing
with Ms. Kress and a group fromthe Departnent of
State this issue. | thought sonething had been done
at the tinme because this is the first case that |'ve
seen it arise in again. Wuatever we have to do we
wi |l do.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. MLOTEK: Thank you

CHAI RPERSON GRIFFI'S:  As | say, this wll
be resol ved way before our statute of limtation of
getting the order out which | believe is 30 or 40
days.

Wth that then, let's get to what | |ike
to say, the fun part, and get into the project.

MR. COLLINS: Thank you. We will probably
take less tinme to do the project than the
di scussi on.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. COLLINS: Again, I'm Christopher

Collin with Collin and Knight. Seating to ny |eft
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behind ne is Christine Shiker of our office. To ny
right, Josefina Carval ho, Deputy Chief of M ssion.
To nmy far right, Brad Mellor with R A Ponte and
Associ ates, the architect for this wonderful

proj ect.

This is an application to construct a 500
square foot stairway addition to the rear of the
exi sting building that the chancery use. As | said
earlier, it is a matter of right use in the
buil ding. W' re not seeking your review of the
chancery use of the buil ding.

It has been used for offices for al nost 50
years. The building is a historic landmark. Quite
attractive historic landmark. The site is split
zoned SP-1 and CG2A. The SP-1 is along the
Massachusetts Avenue site. GC2A is at the rear
along P Street. The building sits entirely in the
SP-1 zone and the parking | ot takes up all the C 2A
and a small bit of the SP-1.

Chancery use of the property is permitted
as a matter of right in both of those zones. The
application here is to add the 500-square-foot
stairway in the SP-1 zoned portion of the site. |If
t he back of the building extended into the C 2A

portion, we wouldn't be here. But for the |ocation
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of the zoning line 10 feet south of where it is we
woul d not be here today.

There's no additional occupiable area
proposed here in terns of gross floor area. The
only use is for interior circulation between two
fl oors of the consul ate portion of the building.

The consulate will have their entrance in the rear.
The Enbassy's diplomatic function will be accessed
fromthe front, the nore cerenonial entrance.

Al'l proposed exterior alterations have
been revi ewed and approved for start preservation
purposes. The Ofice of Planning has filed a letter
in support, the State Departnent in support, ANC
support, DDOT support, fire departnent no objection,
police departnment no objection.

You have all those reports in the file.
Unl ess there are any questions at this time, | would
like to turn to Ms. Carval ho, Deputy Chief of
M ssion of the Enbassy. | do have a copy of her
testinmony that | would like to submt for the
record.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you.

M5. CARVALHO  Good norning, M. Chairmn,

Menbers of the Board.
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CHAI RPERSON GRI FFI'S:  Good nor ni ng.

M5. CARVALHO  As you have al ready heard,
| " m Josefina Carval ho. [|'ve the Deputy Chief of
M ssion of the Enbassy of Portugal. |'mpleased to
present to you the proposed 500-square-foot addition
or extension of the Enbassy which will be, as you've
heard, the stairway connecting to stories of the
consulate facility at the new buil di ng.

The Enbassy intends to nove fromthe
present |ocation which is on Kal orama Road and Tracy
Place. The Kalorama facility will go on being the
anbassador's residence. Tracy Place wll be
converted to a residential facility for nenbers of
the staff of the Enmbassy. More or |ess 40 people
wi Il be noved fromthose two |ocations to the
Massachusetts buil di ng.

The Enbassy, as you heard, has support for
this application fromthe Departnent of State, from
the O fice of Planning, the D.C. Preservation
Ofice, the District Departnent of Transportation,
and the Advi sory Nei ghborhood Conmm ssi on.

As far as relations between our two
countries is concerned they are extrenely good.
There is a long-standing positive relationship. 1In

fact, we had our prine mnister here with President
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Bush on the 6th. The United States Enbassy in

Lisbon is in an extrenmely good situation.

It has undergone works and renovations
both in the residence and in the new chancery
building. W look forward to the approval of our
renovati on proposal. Any question you have I'll be
happy to answer you. Thank you.

CHAI RPERSON GRI FFI'S: Good. Thank you
very much. | think the Board is inpressed with what
you are proposing in terns of the work and there's a
ot in the record. In ternms of the animation of the
rear facade, which is actually alnost a primary
facade based on the P Street el evation.

Also, | note the Ofice of Planning, which
we wll get into briefly, is encouraged by the
reani mation of residential in your existing two
structures that will be, as you say, brought into
t he Enbassy here. | think it's an exciting project
and it looks like it will be very successful.

Are there questions fromthe Board at this
time? Any questions? Very well. Thank you very
much.

MR COLLINS: M. Mellor has sonme boards
he would |ike to show you briefly. Al the

information is in the record already but he would
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like to explain, if you would, please. |Is there a
m crophone?

CHAI RPERSON GRI FFI'S:  Yes, we shoul d have
the cordless. [If not, what | can do while they are
| ooking for that, the boards are on the easel ?

MR. MELLOR:  Yes, they are.

CHAI RPERSON GRIFFI'S:  If you woul dn't
m nd, just bring themclose to the table and you
coul d address them and we have a pointer.

MR, MELLOR: Al right. | think they are
probably cl ose enough to address right here. 1'll
just introduce nyself. M nane is Brad Mellor. |I'm
with R A Ponte and Associ ates Architects. W're
i n Bethesda, Maryland, a firmof about 10
architects. W practice in 10 states and the
District of Col unbia.

The firmwas founded by Ruehle Ponte. He
is of Portuguese heritage so he's very interested in
t he Enbassy project. He's our design director. |'m
serving as the project manager. |'ve been a
regi stered architect for about 15 years | think.
|"ve done a ot of work in the District, corporate
wor k, institutional work.

The project itself, | think you are

famliar wwth it. Let nme see if | can bring this
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around qui ckly here. Thank you, Christie. 1'Il try

totalk into the mke if I can. Let nme knowif you

can't hear nme. | believe your package has all this
information but I'll just run through it quickly
agai n.

This is the site. It's a split zone as

M. Collins said. The building is |ocated entirely
on the SP-1 side of the zoning towards Massachusetts
Avenue. The intent is to have the diplomatic
entrance of the facility from Massachusetts Avenue
entering into the original facade of the buil ding.

The P Street side, which is currently a
rather dull facade and is set way back fromthe
street will becone another entrance to the buil ding
by virtue of the consulate entrance which we are
setting up to work fromthe P Street side. ']l
j ust show you that.

Just before | turn off the site plan here,
the features here on P Street, which | think is the
nost inportant aspect of this froma zoning
standpoint, we are erecting a decorative masonry and
nmetal fence along the Iine of the property. There's
a small |ower fence there already.

There are two trees here which we've

stated will remain or be replaced in kind. W are
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creating a pedestrian entrance with its own gate
that currently does not exist fromthe public

si dewal k and then pedestrians will cross this
parking lot to a new consul ate entrance.

Wth that, I'll just show you the main
facades of the building here. Let's take a | ook at
t he Massachusetts Avenue facade quickly. This is
pretty much an existing facade. There is very
little change here. It is a historic building as
has been noted. W intend to keep it essentially
identical to what it is.

CHAI RPERSON GRI FFI'S:  The record states
you're just adding in flags and the nedallion. |Is
t hat correct?

MR. MELLOR That's correct. W' re adding
two flags here and the Enbassy of Portugal nedallion
right there.

CHAI RPERSON GRIFFIS:  This is a total
aside with nothing to do with this but obviously
t here has been an addition to this building
previously. Is that the elevator core?

MR MELLOR: The el evator tower is
actually right here.

CHAI RPERSON GRI FFI'S:  That's what | nean.

MR. MELLOR This is a mechanical platform
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here that you are referring to.

CHAI RPERSON GRI FFI'S: | see.

MR. MELLOR And there is a very, very
m nor change to this. W have raised this a couple
of feet because our mechanical equipnent is alittle
bit taller than this.

CHAI RPERSON GRI FFI'S:  That's fine. Any
guestions on that? |1'mgoing to rush you along a
l[ittle bit only so | don't utilize your tinme, but
also all of this is in the record and the Board t ook
great pains and went through it in sone detail.

MR. MELLOR  That brings nme to the
conclusion actually, the finale being the rear
facade which is depicted here. This shows what has
been descri bed, the enclosed area where the
connecting stair goes fromground down to the
basement and a covered terrace at the second fl oor.

CHAI RPERSON GRIFFI'S: It's actually quite
nice. If we were a designer view board we would
probably have nore to say about it. You have a
awni ng or covering over the entrance. Is that
correct? Wiich is nore contenporary in nature.

MR. MELLOR That's correct. It's a glass
and netal awning.

CHAI RPERSON GRI FFI'S:  That's ny favorite
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aspect. That doesn't have anything to do with this
appl i cation.

MR. MELLOR: Thank you for your comments
on that. Thank you to the Board.

CHAI RPERSON GRI FFI'S:  Any questi ons
regardi ng the design for the architect? Good.

M. Collins, is there anything or other
peopl e you want to bring forward?

MR. COLLINS: Oher than to note that the
fact that our application took |ess than 15 m nutes
to present and that | have a draft order for your
use.

CHAI RPERSON GRI FFI' S:  good.

MR COLLINS: W would like -- we
respectfully request that you take action on this
case at your earliest possible tine.

CHAI RPERSON GRI FFI'S:  Okay. Now, we still
need to go through the rest of our proceedi ngs but
you can submt that in or we can submt it in the
end.

Let's us nove on then. |f we could have
the report of the statenents fromthe Secretary of
State. | don't knowif M. Motek is going to be
addressing. W do have the subm ssions and the

letter in the record.
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MR. M.OTEK: Yes, but our normal practice

is to defer to the District Governnent to go first
so let the District Government have the privil ege of
going first and I'll be very brief.

CHAI RPERSON GRI FFI'S:  Ckay. Good. Then
| et us welcone the Ofice of Planning.

MR. JACKSON. Good nor ni ng.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MR. JACKSON:. My name is Arthur Jackson
with the D.C. Ofice of Planning. [|'ll briefly go
through ny report. The proposal is presented in
bal ance of the renovation of the existing building
that was previously used by a nonprofit
organi zation. The existing change in use is
al | oned.

However, because there's an expansi on of
the building the applicant is required to neet the
conditions of 1002 of the Zoning Regulations with
regard to expansion of a chancery. And because the
property is located within the Dupont Circle area,
it also was within the Dupont Circle overlay.

After reviewi ng the regul ations the
application is in the spirit of the overlay in that
it neets a lot of the goals the overlay was

established to try to neet. It also conplies with
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Section 1001 of the Zoning Regulations wth regard
to the criteria that apply to these types of uses.

O fice of Planning would particularly |ike
to thank the Portuguese Enbassy for taking action to
relocate its office functions froma predom nately
residential area to one that encourages
institutional uses and to return to Tracy Place and
Kal orama Road uses to be residential in character
which is nore consistent with the surroundi ng
nei ghbor hood.

After reviewing all the regulations -- al
the standards we find that the application neets --
is consistent with the standards under 1001 of
Zoning Regulations and it nmeets the goals of the
District.

Wth regard to the plan this application
is consistent with community comments. We think
that the conditions stated by the commttee are
consistent wwth the goals for the Dupont Crcle area
and we find that the applicant has agreed to themin
concept .

W also find that the responses fromthe
agencies within the District Governnent are that
there were no issues raised and the State Hi storic

Preservation Ofice Staff is pleased with the
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proposal and at this point has already approved it
i n concept.

Based on these responses and our review,
we think that -- we reconmmend conditional approval
of this proposal, those conditions being the three
conditions that were agreed to with the ANC, those
bei ng that no diplomatic parking be requested al ong
P Street NNW, that the two existing trees in public
space along the sane frontage should be replaced in
kind if they are taken out by the Enbassy.

| would note that during our discussions
on site the Enbassy representative indicated that
there is no intent of doing that. And that a
speci fic menber of the Enbassy staff be designated
as a contact person in case there are other issues
that are raised by the Enbassy with the use and the
ANC.

Wth that we'll close the presentation and
| ask if there are any questions.

CHAI RPERSON GRI FFI'S:  Thank you very nuch,
M. Jackson. W absolutely appreciate an excell ent
report that was incredibly thorough and that was
just a sunmation. | think you hit the high note of
it. O course, you are representing the Ofice of

Pl anni ng on behal f of the Mayor.
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Any questions fromthe Board for the
Ofice of Planning? M. Mller

MEMBER M LLER: | just have a question to
clarify the record either for the applicant or
Ofice of Planning. | noticed a discrepancy in sonme
docurments with respect to how many parking spaces
there will be on site. Applicant's prehearing

subm ssion says 16. O fice of Planning says 16.

DOT said 18. | just want the record clear on that.
MR. COLLINS: | think actually -- thank
you, Ms. Mlker. | believe one of themsaid 14 and

one said 18. The applicant is right, it's 16, but
it all averages out to 16. The actual nunber is 16
as shown on the plans.

CHAI RPERSON GRI FFI'S:  And that's above the
required?

MR. COLLINS: It's nore than tw ce the
required. The required is seven.

CHAI RPERSON GRI FFI'S:  Okay. So for our
pur poses clearly we would have to ensure and
mai ntain that seven woul d neet that.

Any ot her questions fromthe Board? Does
t he applicant have any questions of the Ofice of
Pl anning? Very well. Thank you very nuch, again,

M. Jackson. Very thorough.
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Then let us go to M. M otek.

MR. MLOTEK: Thank you very nuch, M.
Chairman. May it please the Board, for the record,
once again, |I'mRonald Motek, |egal counsel to the
O fice of Foreign Mssions, U S. Departnent of
State. We have submtted a letter on behalf of the
Secretary of State dated May 28th supporting a
favorable result in this case.

One issue that | would note is that the
Portuguese aut horities have been very hel pful to us
in Portugal. As you know, increasingly in recent
years, and particularly since Septenber 11th, our
needs, that is, the needs of the U S Governnent
overseas, for property facilities has just grown
exponential ly.

However inportant this was before, it is
now even nore inportant because the needs that we
have overseas, of course, mssions of the United
States are the nost threatened of any missions in
the world al nost, possibly after Israel | would say.

But our facilities are threatened
everywhere so we are consequently having to
construct and introduce all sorts of architectural
features for security to build new chanceries, to

insist on larger plots of Iand.
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Sonme of these in quasi or fully
resi dential nei ghborhoods because that's the only
pl ace where we can get these amounts of land so it
beconmes very inportant that we have the cooperation
and facilitation of the host governnents overseas
and that we, in turn, reciprocate and extend to them
facilitation here. Certainly that would be the
result of a favorable decision in this case.

Just a qui ck note about your functions
under the Foreign M ssion Act because | know there
are some new personages on the Board. | amreacting
specifically, or responding to the comrent that the
chai rman nmade at the begi nni ng when he was
conpl ementing the design but then nentioned that the
Board does not have any authority or does not have a
role in design review.

CHAI RPERSON GRIFFI'S: Not in this case.

MR. MLOTEK: In this case. It is true
that in this case you don't but not because of your
general authority. |In this case you don't have that
rol e because there isn't an issue. The applicant
did discuss with the staff of Historical
Preservation -- this is indicated in their
application package here -- and the staff approved

it so there's no issue.
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However, under the Foreign M ssions Act,
of course, you do have full authority to undertake a
review even if conpletely aesthetic and issues that
are conpletely in the nature of design review such
as in lieu of actually what would be done in a
normal civilian case by the Comm ssion on Fine Arts,
for exanple, or by the HPRB of the District of
Colunmbia if there were an issue. There isn't in
this case but in other cases. | just wanted to --

CHAI RPERSON GRI FFI'S:  Thank you.

MR. MLOTEK: -- clarify that. | think
that is all that | have. Thank you very nuch

CHAI RPERSON GRIFFI'S: | don't see that you
bought copies of the Foreign M ssions Act for our
new nmenbers which I was assum ng you would as is --

MR. MLOTEK: M. My did ask ne and
forgot. | have one copy here I'll |eave and |'|
send sone ot hers down.

CHAI RPERSON GRI FFI'S:  That woul d be

trenmendous and we will share our copies of course if
need be.

Very well. Any questions of M. M otek?
Clarifications? Very well. W can nove on then to

any other reports and recommendati ons by ot her

public agencies. It has been touched upon in the
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O fice of Planning which was very conprehensive in
terns of DDOI. Also, there was the fire marshal
and netropolitan police. | don't think we need to
address those but note they are in the record and
t here have been no conplications addressed in that
f ashi on.

Going to the Advisory Nei ghborhood
Comm ssion, is the ANC represented today? Not
seeing any, we do have a letter in the file
addressi ng that and addressing the presentations and
al so the conditions that have been mutually agreed
upon as O fice of Planning has also |laid out.

Wth that | do not see any other reports
attended to this application. Unless Board Menbers
are aware of any subm ssions or, M. Collins, you're
aware of anything else, | believe we have at |east
addressed or noted the subm ssions.

Are there persons present today to give
testinmony for Application 17020? This would be RNC
2012 LLC, on behalf of the Enbassy of Portugal,
testinmony in support or opposition. Noting no one
comi ng forward or indicating giving testinony, |
believe that would, in fact, conclude our proceeding
on this, unless M. Collins will give a last word

just for good neasure.
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MR, COLLINS: Thank you.

CHAI RPERSON GRI FFI'S:  Good | ast words.

It is ny understanding that -- I"'msorry. You're
submtting a draft? Excellent.

Wth that in mnd, | believe that we can
entertain an action on this today. | would nmake a
notion that the Board not disapprove Application
17020 noting the record is full and conplete on this
in satisfaction of Section 1002. And noting with
the notion to not disapprove the three conditions
t hat have been nutual ly agreed upon.

That is, the nmaintenance of the trees in
the public area, that there be a person identified
for conmmunication with the community and that no
request for diplomatic parking be asked for on the P
Street side. | believe that is correct having just
m spl aced all those conditions and not having them
in front of ne. |s there a second to the notion?

COWM SSI ONER PARSONS:  Second.

CHAI RPERSON GRI FFI'S:  Thank you, M.
Parsons. |s there any di scussion on the notion?

COWM SSI ONER PARSONS: W th the
understanding that we will defer this discussion on
t he fee.

CHAI RPERSON GRI FFI'S: That's correct.
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It's nmy understanding, to be clear, we have a track
of which this will be the order itself, depending on
t he outcome of the vote, will be witten. Before it
is ready to be recorded, we will have our fee

di scussion finalized. None of this should take very
long I would not anticipate. O course, | don't
have to wite it.

That being said, anything el se? Any other
questions? Very well then. | ask for all those in
favor of the notion signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed? Very
well. W can record the vote on that.

MS. BAILEY: Sure. The vote is recorded,
M. Chairman, as 5, 0, 0, not to disapprove the
application and contingent upon the three conditions
t hat have been agreed to by the applicant. The
notion was nade by M. Giffis, seconded by M.
Parsons. Ms. Gllagher, M. Etherly, and Ms.
MIller are in agreenent.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very much. Appreciate your tine. It was enjoyabl e.

| hope it was for you also. W wll |ook for any
outcone of the discussion for the fees.

Wth that, enjoy the day.
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We're going to take just a five-mnute as
we bring in new nmenbers that will be sitting on the
next case and we will call the next case which wll
be the | ast case of the norning within five m nutes.

(Wher eupon, at 10:31 a.m off the record
until 10:42 a.m)

CHAI RPERSON GRI FFI'S:  Very well. Let's
call the next case of the norning.

M5. BAILEY: That is Application No. 17019
of Steven A. Seelig and Charlet Wang, pursuant to 11
DCVR 3104.1, for a special exception to allow a two-
car garage addition to a single famly detached
dwel I'i ng under Section 223, not neeting the rear
yard (Section 404) and side yard (Section 405)
requirenents, in the R-2 District, at prem ses 3934
McKinley Street, NW (Square 1747, Lot 60).

Pl ease stand to take the oath. Pl ease
rai se your right hand. Do you solemly swear or
affirmthat the testinony you' re about to give in
this proceeding will be the truth, the whole truth,
and nothing but the truth?

W TNESS: Yes, | do.

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI'S:  Good norning. M.

Cell, it's been awhile. Wl conme back. |It's good to
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see you. Let ne turn it over to you and you can
proceed right into this.

MR. GELL: Yes. Thank you very much, M.
Chai rman, Menbers of the Board. | ampleased to
present this request for special exception for a
t wo- car garage at 3934 McKinley Street.

Wth nme are Charlet Wang and Steve Seelig.

Al so M chael Beidler who is the architect who is
here really not to nake a presentation but sinply to
answer questions if any conme up.

| don't think I need to give you a big
i ntroduction since you have read the materials, but
| amgoing to ask Charlet and Steve to say a few
wor ds about this project and what it neans to them

|"mgoing to turn it over to them

MR. SEELI G  Thank you for the opportunity
for us to speak before you. Charlet and | are
grateful that we are going to get to describe the
project that we're undergoing and the proposed
exception.

We live at 3934 McKinley Street and | have
lived there since 1995 and, Charlet, you noved in,
think, in 1997. W' ve been there a substanti al
period of time. The house started out before we had

begun expansion, that we are hopefully nearly
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conpletion on, as a two bedroom Cape Cod house.

Qur expansion involved our taking the old
garage and bui |l di ng above that garage, building a
third bedroomon the second floor and al so expandi ng
the kitchen. W were left with no garage after we
fini shed our expansion. W are here today to ask
for an exception to build a garage on the rear space
of the property.

Qur property is actually very unusual. W
are on Belt Road. It was built after all the rest
of the houses on the bl ock which are built by the
Chevy Chase Land Conpany around 1915 tine frane.
They are all the duplex sem -detached. Qurs was
kind of stuck on the end of the block as MKinl ey
Street hits Belt Road.

To be honest, we're not really touching
McKinley Street. W are really closer to -- we are
on belt road. |In fact, contiguous with Belt Road.
We coul d have actually had a Belt Road address and
Charlet and | have gone back and forth whet her would
like to do that. She doesn't think the mail folks
will figure out where it is.

CHAI RPERSON GRIFFI'S:  It's not as
presti gi ous.

MR SEELIG Well, | like the history so
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it would be 5555 Belt Road if Charlet were to agree
toit. But it's not, it's McKinley Street. As you
can see fromthe drawi ngs, we've built towards the
back. W have really kept the character in the
front of our house of really a Cape Cod house.

Fromthe front of the house it still |ooks
i ke, except for the portico, that we have built
exactly as it did before we began the addition. W
think it's really nmaintained the character that it
al ways has fromthe front of the house. Now, the
back of it we built up two stories and that's where
t he new expansi on has been.

Vll, in order for us to have a garage,
and we really would like to continue to have a
garage as we had had before, we were confronted with
a couple of choices. No. 1 was to build in front of
t he house that faces McKinley Street where there is
pl enty of room but from an aesthetic standpoint
that's the front of our house.

It would have been very difficult for us
to do that and really maintain the sane character
that we were seeking to put together as we went
ahead and did this expansion. Even though we
probably could have built there and I think with the

zoning rules and wouldn't have to cone before you to
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go ahead and build there, our thoughts were that it
woul d be nore appropriate as all the other houses on
the bl ock that do have garages are on the rear

al l ey.

That's the reason that we cone before you
today. No one would see the garage fromthe front
lawn from MKinley Street, and unless you actually
canme through the alley, that would be the only tine
that you would ever view that. You wouldn't really
viewit fromBelt Road except as you cane up Belt
Road just a bit past the alley. W feel as it it's
in the character of the neighborhood and this is
going to be very sensitive to the rest of the
nei ghbors' aesthetic concerns for the area.

There are a couple nore points that |
woul d I'i ke to make before | let Charlet tal k about
the petition that we received and the like. Instead
of an eight-foot side yard, and this is the part
that Stephen tells ne is inportant to the Board, the
garage is going to be constructed only one foot from
the alley which is actually in the character of the
remai ni ng garages that were built before 1952 on the
bl ock.

I f you were to wal k down our bl ock you

woul d see on both sides. | think fromthe
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phot ogr aph we have given you you can see how that is
wi thin the character of our nei ghborhood in having
that type of detached garage, which this will be a
det ached gar age.

The garage is going to be five feet from
the rear property line but it goes no further than
the current house. Insofar as the view from our
next door nei ghbor, our next door neighbor is
sonebody who al so signed the petition and actually
vol unteered to cone down here today.

Hi s house, as you can see fromthe
diagram is very far to the front of the lot, nore
on the McKinley Street side. The garage is going to
be built in an area that is sinply touching on where
his car pad is where he parks. It will be very far
fromhis house. In fact, with the trees in the
summertime he won't be able to even see that.

The alley is 15 feet wide and this assures
a 16-foot separation fromthe house across the alley
so there's plenty of roomto get the cars in and
out. It won't be any bl ocking of anybody el se goi ng
in and out of the alley.

Now Charl et wants to tal k about the
petition and what the exception neans to her.

M5. WANG  Well, good norning everyone.
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Steve and |, just to give you a little background,
we really | ove the nei ghborhood and we had an
opportunity two years ago to | ook for another house
because it's getting really smaller.

Qur nei ghbors | ove us basically and they
asked us to stay and maybe perhaps renovate. That
was the idea from our nei ghbors behind our house.
Wien | went out to get the petitions, of course,
everyone just so happy and everyone al nost signed
it. Well, everyone signed it.

They have been visiting the house and
| ooked at the progress of the renovations and give
us i deas so nei ghbors have no problem and they |ove
the idea that we're staying because we both -- well,
actually I ama very good gardener.

And also | think by putting up a two-car
garage that we will solve the problem on MKinley
Street with being only one side you can park. On
McKi nl ey Street between our house all the way to
Western Avenue there are only three parking spaces
wth the seven houses.

Bef ore we had a parking garage and we
never really had the issue with the parking. Now
al so with the opening of Aval on Theater we really

have to fight for the parking spaces every day. |
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think by constructing a two-car garage we definitely
can sol ve sone of the parking issues.

Al so safety is another issue for ne
because Aval on Theater brings a |ot of people late
night and I work at nights sonetines. It's just
great to know that | cone | have a space to park. |
think it would just keep up with the nei ghborhood
and the garage, |ike Steven was sayi ng, keeping up
the character with other garages in the alley. |If
you wal k around it's exactly the same garage.

That's all | have to say.

CHAI RPERSON GRI FFI'S: Good. Thank you
very much. [It's a rough crowd that goes to the
Avalon then, is it?

M5. WANG No, it's not that bad. W
enj oy the theater.

CHAI RPERSON GRIFFI'S: As M. Seelig
poi nted out, some of the points that are inportant
to the Board, and let nme be clear, it's always good
to hear folks that are very excited about their
additions and living in the comunity that they do.

Vell, to be very direct, we don't run
necessarily a popularity contest so you nay have had
100 people sign for or against it. W go right to

the regul ati ons and you touched on all of those in
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all of your comments which are inportant but | want
to highlight a little bit. | know Ofice of
Planning will do the sane.

When we | ook at 223, which | think is one
of the best sections in the zoning regul ations as
witten, it does allow for the flexibility of a
speci al exception for additions to existing
structures.

We have to look at if there are any
essentially negative inpacts to that, and that goes
to light and air, use and enjoynent. Cearly your
petitions that are sent in speak to that, that no
one has evidenced problem or has evidenced i ssues of
their using their adjacent property. this is a very
strong application.

O course, the Board does have
jurisdiction to |l ook at any sort of design
screening, lighting, or anything that affects or
what might mtigate sone of the negative aspects.
don't know that we need to go too far into that.

Are there other questions fromthe Board
of the applicant? Any clarifications that are
needed? Very good. Thank you very nuch.

M. Cell, anything further on that?

MR, CGELL: Just one other point. [If you
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| ook at the pictures, you will see that -- | think
M. Seelig nentioned this -- that there are several
garages on the alley com ng perhaps even further
than we're going with ours so that it's really not
even going to change the character of the alley at
all .

CHAI RPERSON GRI FFI'S:  Actually, the Ofice

of Planning has a good aerial photograph that shows

the entire context. | think it's pretty clear.
First of all, perhaps a little digression, but if
this was a variance, | think the variance test could

be made based on the uni queness and practi cal
difficulty. Qbviously variance is a higher burden
to prove in a special exception. It sonewhat goes
logically that a special exception can be nade.

The material for the garage itself is
simlar to the existing structure that it attaches
to and that's brick. |Is that correct, M. Seelig?

MR. SEELIG W are currently debating
what it should be. As the plans are currently
witten it's going to be vinyl siding with a bl ock
at the bottom It is not currently planned to be
brick based on our current --

CHAI RPERSON GRI FFI'S: The adj acent garage

construction material type is what?
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MR SEELI G It varies fromwood to

siding. | can't recall if there are actually any
brick or block on our block. | don't believe so.
In sone of the adjoining allies on Mirrison Street
there are bl ock garages but I'mnot sure there's any
brick garages within our area at all

M5. WANG  Actually, no. 1'mvery
famliar with our allies since | walk to Saf eway
al nost every day. No, there are no brick garages in
our alley, only vinyl siding. And also our new
addition is also vinyl siding so the garage is
attached to it so it would be the sane character

MR, SEELIG Just to respond to your
guestion, if you |look at the photograph that we
submtted, the one in the bottomright corner, you
will see that it |looks as if all the garages there
are framed. You will see there is a brick right
behi nd t hat garbage pail at 3920 or whatever that
iS.

CHAI RPERSON GRIFFI'S: It's |ooks |ike part
of the retaining wall.

MR. SEELIG Yeah, that's a retaining
wal | . Exactly.

CHAI RPERSON GRI FFI'S:  Okay.

MR, CGELL: Just a technical matter just to
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ask if the Board could issue a summary order on this
and vote today we woul d appreciate it.

CHAI RPERSON GRI FFI'S: W can wait until
the end to figure that out. R ght? | appreciate
that, M. Cell. W'IIl take that into consideration
clearly.

Any ot her questions or clarifications of
the project, scope, materials? Anything else? O
course, part of 223 which you' ve touched on al so,
and which M. Gell obviously instructed you in ternmns
of the character.

The section reads |oosely, in ny
understanding of it, that it should not be visible
fromthe streets or alley in such a way that it
woul d be intrusive to the character of the
nei ghborhood. It doesn't mean we should not be able
to see it but that what we see should fit.

Anyt hing el se? Questions? Let's nove on
then quickly and go to the Ofice of Planning. W
wel cone themthis norning. |f they would highlight
their points in the subm ssion of the report.

M5. BROWN- ROBERTS: Good norning, M.

Chai rman, and Menbers of the Conmission. |'m Maxine
Br own- Roberts representing the O fice of Planning.

The applicant is requesting a special exception as
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outlined in Section 223 to allow deviation fromthe
side yard requirenments of Section 405 to accommobdate
the construction of a two-car garage.

The houses al ong McKinley Street and
Morrison Street are closer to the road than to the
all ey and, therefore, the proposed garage woul d be
nore in line with other garages along the alley.

The proposed garage would be nine feet high at it's
hi ghest point and will not block the light and air
t o nei ghboring properties.

The one-story high garage will not
negati vely inpact the use of adjacent properties as
many of the nei ghboring properties along the alley
have a fair anount of trees in their rear and side
yards since the new garage woul d be barely visible
fromthese properties.

The | ocation of the garage will not inpede
access to properties along the alley and, therefore,
t he enjoynent of these properties will not be
affected. The existing house can be seen from
McKinley Street, Belt Road, and the alley.

However, McKinley Street is a main
t hor oughf are and the proposed garage woul d not be
visible fromthis roadway and woul d not be intrusive

on Belt Road as it will be set back fromthis
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roadway. Placing the garage close to the alley
right of way will be consistent with the |ocation of
garages along the alley.

As seen fromthe aerial photographs and
field observation, OP is satisfied that a proposal
will not negatively inpact the tract of the
nei ghbor hood adj acent properties and that views from
t he adjacent street will not be conprom sed.

The addition will be conpatible to the
exi sting houses as well as the surroundi ng hones.
Addi tional screening is not necessary as the garage
will not be visible frommany of the hones due to
the large trees.

The proposed garage will be used solely by
the residents of the house. Based on these facts,
the O fice of Planning recommends approval of the
speci al exception.

Thank you, M. Chairman.

CHAI RPERSON GRI FFI'S:  Thank you very much.

We absolutely appreciate it. W always appreciate
t he phot ographs that you submt in terns of aerial
whi ch give us great reference.

MS. BROWN- ROBERTS: You're wel cone.

CHAI RPERSON GRI FFI'S:  Okay. Any questions

of the Board for the O fice of Planning? Any
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gquestions fromthe applicant? Cross-exanm nation of
the O fice of Planning?

Very well. Let's nove on then to the ANC
report which is recommendi ng approval. 1Is the ANC
representative here today? That's just for the
record because | can clearly see no one else is
her e.

Exhibit No. 17, of course, goes to that.
It was tinely filed and | believe it does satisfy
our requirements to be given great weight. It is
signed by -- oh, let's take a quick note. | had
hi ghlighted this, that actually a past Board Menber
Ms. Ann Renshaw, who had been given authority to
present by two nmenbers, but obviously it is not
needed.

Anyt hing further on that fromthe Board
that is needed? | do not have any other subm ssions
in terms of Governnent reports or agencies on this,
M. Gell. Are you aware of any ot her subm ssions?

MR, GELL: No, |'m not.

CHAI RPERSON GRIFFI'S: Okay. If that is
the case, then we can go to anyone else to give
testinmony. It seens absurd to even ask it. No one
else is here and present. O course, this wuld be

the opportunity for either support or opposition.
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Let nme take this opportunity -- well,
okay. First of all, I"'mnot a big fan of vinyl
siding. If you | ook down on sone of the adjacent

properties, the siding there is wood and it's fairly
interesting. On your existing house the second
story, is that wood siding al so?

MR SEELIG Well, 1'll tell you a story
about that, which is when we brought M chael to view
t he house and M chael first saw it and said, "Gosh,
nice wood siding," it is, in fact, vinyl.

CHAl RPERSON GRIFFI'S: It's gone great
| engt hs and people have told ne. |I'mnot going to
get very far intoit. | have seen sone other
materials that seenms to be cost effective also

submtted to the Board which actually last quite a

bit and are nore substantial. 1'Il |leave that to
your discretion. | have absolute confidence in your
decisions and in your architects that it will be of

t he highest quality for the nei ghborhood.
Anyt hing el se? Any other questions?
Clarifications needed? M. Cell, anything further?
Comments or cl osing?
MR. GELL: No. Just thank you for the
opportunity to present this and for your

hospitality.
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CHAI RPERSON GRI FFI'S:  Good. Thank you

very much. W give the sane wel com ng whet her
you're a federal entity, enbassy, or a | ocal
homeowners in the District of Colunbia and I won't
go to where ny favorites are because | may get into
troubl e.

MR. GELL: And we apol ogi ze al so for not
having a State Departnent representative.

CHAI RPERSON GRI FFI'S: At | east sone sort
of attache woul d be appropriate under Section 223.
Wth that, | would nove for approval of application
17019 pursuant to the special exception.

On, one clarification before I finish that
notion which would put it on the table. M. Cell,
it's our understanding that you actually are not in
need of a rear yard relief. |Is that your
under st andi ng?

MR. GELL: That is my understandi ng, that
the consistent interpretation of the Ofice of
Zoni ng, the Zoning Adm nistrator -- | assunme the
Board agrees with that -- is that once you are
within the rear yard as a right, as they are with
t he house and the addition or the nodifications that
they put on the house, that this garage, which is

also partially in the rear yard within 20 feet, does
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not pose a zoni ng problem

They are not closer than the rest of them
and, therefore, a rear yard variance or speci al
exception would not be required. | put it into the
noti ce anyway just kind of as a double padlock. In
case sonebody raised it, at |east we would have been
covered in ternms of the notice.

CHAI RPERSON GRIFFIS: | think that is
absolutely prudent to do. | think the Board agrees
that there is a nonconformty regarding the rear
yard. That nonconformty is not being expanded with
this new addition. Therefore, it would maintain as
it is and it's nonconform ng and, therefore, not
needed of relief. | will read the entire piece as,
in fact, advertised.

Back to the notion. It would be for
approval of 17019 for the special exception that
woul d all ow the two-car garage addition to the
single fam |y detached dwel | i ng under Section 223
whi ch, as stated, has an existing nonconformty in
the rear yard and needs relief within the side yard
of Section 405 at the prenises 3934 MKinley Street
N.W | would ask for a second.

MEMBER ZAI DAIN.  Second.

CHAI RPERSON GRI FFI'S:  Thank you very much.
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Any further discussion or deliberation on the
notion? Very well. | would ask for all in favor of
the notion signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  And opposed? W
will record the vote on that when Ms. Bailey is
ready.

MS. BAILEY: M. Chairman, who seconded,
M. Zai dain?

CHAI RPERSON GRI FFI'S: M. Zaidain did,
yes.

M5. BAILEY: Okay. Thank you. The notion
was made by M. Giffis, seconded by M. Zaidain.
Ms. MIler, M. Parsons, and M. Etherly are in
agreenent. The vote is 5, 0, 0. D d you indicate
that a summary order woul d be issued?

CHAI RPERSON GRIFFI'S: | seemto have
difficulty in nmaking a sunmary order unl ess Board
Menbers have another opinion. In which case | think
t hat woul d be fine.

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI'S: Good. Thank you
very rmuch. Thank you all. Enjoy the day. Enjoy
t he Aval on.

Wth that, is there any other business for
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the Board this norning?

M5S. BAILEY: Not for this norning, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  Excellent. In which
case | can adjourn the norning session on the 17th
of June, 2003.

(Wher eupon, at 11:05 a.m off the record

for lunch to reconvene at 1:14 p.m)
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AAF-T-EERNOON S-ESSI-ON
1:14 p. m

CHAI RPERSON GRI FFI'S:  Good aft ernoon,
| adi es and gentlenen. Let nme call to order our 17th
June 2003 public hearing of the Board of Zoning
Adj ustnents of the District of Colunbia. M nane is
Geoff Giffis. | amchairperson.

Joining ne today is M. Curtis Etherly.
Also Ms. Ruthanne MIller. Representing the Zoning
Comm ssion with us this afternoon is M. Parsons.
Representing the National Capital Planning
Comm ssion is M. Zaidain.

Copi es of today's hearing agenda are
avai l able to you. They are |located on the table, or
near the table, where you entered into the hearing
room Please pick up a copy. It's not an extensive
agenda so you should be able to get through it
pretty quickly to understand what we will be doing
the rest of the afternoon.

Let me first state, and | may say this
again as we nove on in the afternoon, several
i nportant aspects. First of all, all hearings
before the Board of Zoning Adjustnent are recorded.

We ask several things of people present today.
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First of all, everyone will need to
reframe from maki ng any di sruptive noi ses or actions
so that you do not distract those giving information
to the Board. Also, when comng forward to speak to
the Board, you will need to fill out two w tness
cards.

Wtness cards are avail abl e through you at
the table where you entered into the hearing room
and also the table in front of us. Those two
witness cards are to be filled out and given to the
reporter who is sitting to ny right.

Then com ng forward make yoursel f
confortable. | need you to turn on a m crophone and
gi ve us your name and your address before speaking
to the Board. You only need to do that once. O
course, that is for putting yourself on the record.

The order of procedure today for the
speci al exceptions and variances will be, first,
statenent and w tnesses of the applicant. Second
woul d be Governnent reports attended to the
application. Third will be a report fromthe
Advi sory Nei ghbor hood Conmi ssion. Fourth would be
parties or persons in support.

Fifth woul d be parties or persons in

opposition. And, sixth, finally we wll have
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closing remarks by the applicant. The order of
procedure for appeals, of which we have one this
afternoon, will be as follows.

First, the statenent of the w tnesses of
the applicant. Second woul d be the Zoning
Admi ni strator or Governnment official. Third would
be owner, |easee, or operator. Fourth would be the
ANC wi t hin which the property is located. Fifth
wi ||l be intervenors case.

Sixth we will have rebuttal and cl osing
statenents by the applicant. O course, the Board
does reserve the right to fluctuate that schedul e on
procedure order but we will address that with the
specifics attended to each of the cases at hand.

Cross exam nation of witnesses is
permtted by the applicant and the parties in the
case. The ANC within which the property is |ocated
is automatically a party in the case.

The record will be closed at the
concl usi on of each case and hearing except for any
material that is specifically requested by the Board
and the Board will be very specific on what materi al
is to be submtted and when it is to be submtted
into the Ofice of Zoning.

After that material is received, of
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course, it goes wthout saying the record would then
be finally closed and no other information would be
accepted into the record.

The Sunshine Act requires that this Board
hold its hearings in cases in a public forum That,
of course, nmeans open to the public. This Board
may, however, consistent with its rules of procedure
enter executive session during or after a case
hearing. That would be for the purposes of
reviewi ng the record or deliberating on the case.

Al'l of our hearings and all Board Menbers
nmust deliberate solely on the record that is
established in a hearings and in the subm ssions.

It nmust be based exclusively on that record.
Therefore we ask people present today not to engage
Board Menbers in any conversation so that we do not
gi ve the appearance of thinking of other things
out si de of the record.

The decision of the Board -- actually, one
last thing | don't know if | nentioned, but | would
ask everyone if they would turn off their cel
phones and beepers at this tine so we al so don't
have any sort of disruptive noises in the hearing
room

W will be concluding today's afternoon
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session by 6:00 or soon thereafter. W wll |lose a
guorumin that hour. | will update people as we get
close if we do run to that late hour in the evening.

| believe at this time we can take up any
prelimnary matters. Prelimnary matters are those
which relate to whether a case will or should be
heard today such as request for postponenents,
wi t hdrawal s, or continuances, or whether proper and
adequate notice has been provide for this case.

| f you are not prepared to go forward with
a case on the agenda this afternoon, or you believe
that the Board should not proceed with one of its
cases, now would be the tinme to bring that to the
attention of the Board. You can do so by comi ng
forward and having a seat at the table in front of
us as an indication of having a prelimnary matter.

Let nme say good afternoon to our staff of
the O fice of Zoning, Ms. Bailey, M. My, and M.
Nyarku who is in and out. Al so we have corporation
counsel with us, Ms. Monroe and Ms. d azer.

Ms. Bailey, is there any prelimnary
matters for the Board at this tine?

M5. BAILEY: M. Chairman, Menbers of the
Board, good afternoon. M. Chairman, there is. It

has to do with the last case but it is very much
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case specific and best dealt with when the case is
cal | ed.

CHAI RPERSON GRI FFI'S:  Very good. [In which
case | don't see any other indication of prelimnary
matters for the Board' s attention by those in the
heari ng room so why don't we call the first case of
t he afternoon.

M5. BAILEY: And that is Application No.
17023 of Chadwi ck LLC, pursuant to 11 CDVR 3104. 1,
for special exceptions to construct a new
residential devel opnment under Section 353, and to
consider nultiple buildings as a single building
under Subsection 410.12, and pursuant to 11 DCWVR
3103.2, a variance fromthe floor area ratio
requi renents under Section 402, and a variance from
the |l ot area requirenents under Section 401, to
all ow the construction of 199 new single famly row
dwellings in the R-5-A District at prem ses 4214-
4216, Martin Luther King, Jr., Avenue, S.W, 5-165
Danbury Street, S.W, 4021 South Capitol Street,
S.W, and 132-152 Danbury Street, S.W (Square 6201,
Lots 819-843, and Square 6223, Lots 804-809).

Al'l those persons wishing to testify would
you pl ease stand to take the oath. Do you solemly

swear or affirmthat the testinony you are about to
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give in this proceeding wll be the truth, the whole
truth, and nothing but the truth?

W TNESSES:  Yes.

M5. BAILEY: Thank you.

M. Chairman, briefly there is a request
for party status on this case. That is Exhibit No.
26 of the record.

CHAI RPERSON GRI FFI'S:  Yes. Thank you, Ms.
Bailey. Exhibit No. 26 in evidence is MDuffy
requesting party status. Are they present today?
Ernest or Hattie McDuffy. Okay. As those in
attendance may be aware, certainly the Board is, we
have a application for ask for party status of which
there are six critical questions that need to be
answered for us to entertain a request for party
st at us.

Five of those on Exhibit 26 are not
answered or addressed. Six reads, "And I'Il just
say please note the only thing I amrequesting that
all the trash and litter should be cl eaned each day
after use (not to run into ny property.)"

Board Menmbers, in review ng the request
for party status, | would suggest that we entertain
this witten subm ssion as testinony. |'mnot sure

we can actually even entertain the status party
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| would, therefore, ask for people's
opinion as | would hold we woul d deny the request
for party status at this tinme. Are there others
t hat have comments? | intend to deny the party
status for McDuffy. Very well. Let's nove on

Anyt hing el se, Ms. Bail ey?

M5. BAILEY: No, M. Chairman.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very much

Good afternoon.

M5. BROWN: CGood afternoon, M. Chairnman
Menbers of the Board. For the record, ny nane is

Carolyn Brown with the law firm of Holl and and

80

Knight. | am here today on behalf of the applicant.

Wth ne today are John Luria of the Jay

G oup, the contract purchaser of the Danbury Street

Apartrments; Steve Gang and Peggy Chen fromthe

Lessard Group, the architects for the project;

Ozborne Ceorge, our traffic consultant; and Lindsley

Wl lians, our |land planning consultant.

W are very pleased to be here this
afternoon to present this application to allow the
construction of 1919 new residential units to

repl ace the several vacant dil api dated rental
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apartnent buildings along the street.

As you will note fromthe letters and
records submtted to the record, we have w despread
comunity support including a letter from Counsel
Menmber Sandy Allen which | do not believe is in the
record and we would like to offer it into the record
at this tine.

Based on this overwhel m ng support, we
woul d be glad to abbreviate our presentation for you
to the extent you would like us to and focus on any
guestions that you may have.

CHAI RPERSON GRI FFI'S:  Woul d you | ook at
t he agenda for the afternoon? Maybe that woul d
help. Hold on just two seconds. First if all, I'm
sorry, Ms. Bailey, did we swear people in?

M5. BAILEY: Yes, M. Chairman. Everyone
was sworn in.

CHAI RPERSON GRI FFI'S:  Okay. |'ve got so
much going on in the afternoon. Can | just see a
show of hands of people that are here to testify
today either in support or opposition? W have half
a dozen or so. Very good. That will help ne out a
little bit.

Yes, Ms. Brown, | think we can kind of

abbreviate. The issues at hand are fairly clear and
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laid out. | do know that the Board will have
certain specific questions that we probably want to
delve into nore quickly and in nore substance than
others. Let's continue on a little bit and if you
want to just highlight things.

M5. BROMN: Sure. Wiat | woul d propose
that we do is have M. Luria give a brief overview
of the project followed by the Lessard G oup, Steve
Gang, and then M. WIllians to give a very brief
summary of his this project neets the standards for
a special exception and variance relief.

Al'l this, of course, is set out in our
prehearing statenent. M. George is available for
guestions but if you prefer that he give sone sort
of presentation, he's here and avail abl e.

Wth that very brief introduction, I'Il
turn it over to M. Luria.

MR. LURIA: Thank you. This is John
Luria. 1'ma builder/developer in the area. 1've
been building and developing in the area for
approximately 30 years. W are very excited about
working in the District. Mst of our projects right
now are in the Northern Virginia area.

W' ve been working very closely with the

existing tenants of the Danbury Street project, the
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ANC, the DHCD, and the Departnment of Planning to

ensure that all needs are met as best possible. W
are |looking forward to providing affordabl e housing
for the mddle incone comunity in this area.

We're basically here to answer any
guestions but, again, working very closely with the
community. W feel we have the support of the
community and are anxious to get started, take down
t he dil api dated buil di ngs, and build new t own
houses.

CHAI RPERSON GRI FFI'S:  Okay. Let ne just
be clear on who is going to address specifically --
is it the architect? -- in terns of the variances?

M5. BROWN: Yes, it will be the architect,
M. WIIians.

CHAI RPERSON GRI FFI'S: Okay. It may be ny
confusion in reading the entire file but there was a
graphic -- gosh, | thought it was yours -- talking
about different phases around the area. You have
ot her projects that are happening, is that correct?

There are other projects that are going on?

MR LURIA: This is the one project in the
area on Danbury Street. Does that answer your
guestion?

MR. WLLIAMS: In the draw ngs, M.
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Giffis, there were remarks nade as to Phase |
Phase 11, and Phase IIl. If you would refer to the
drawi ng on the easel on the right side, the upper
nost or northern section which is the bulk of the
units is sonetimes known as Phase |

CHAI RPERSON GRI FFI'S: | see.

MR. WLLIAMS: The snmaller segnment that's
a straight row of houses about 300 feet |ong on the
south side of Danbury is referred to as Phase |11
Phases | and Il -- that says Phase Il. The first
two phases are before the Board in this case.

M. Luria is also securing, or would
secure an interest in six other lots |ocated at the
eastern end that are marked in green. They are
enpty lots. They are zoned R-2 and while there will
be sone devel opnment activity on them it will be by
ri ght development and it is not before the Board.

CHAI RPERSON GRIFFI'S:  And that is Part
I[11. GCkay. I'msorry. Wat | was referring to
actually in ny recollection |'ve just pulled out is
actually the Ofice of Planning aerial photograph
and they've outlined that so that's clear to ne now.

Ckay. Any other prelimnary questions at
this time fromthe Board? Very well. Let's

pr oceed.
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M5. BROMN: Qur next witness is M. Steve

Gang of Lessard G oup.
MR. GANG  Good afternoon, Board nenbers.

My nane is Steve Gang and |'mwi th the Lessard
Architectural Goup. W're located in Vienna
Virginia. The description of the site and the area
and the site plan and the el evations and the
| andscape and the parking is basically described in
our Statement of Application. |If you have any
guestions, 1I'll wal k you through that.

| thought | would focus in on what nakes
t his case unusual and what are the conditions
affecting the site. There are basically four. One
is there are sonme existing apartnents that were
built in the 1940s. Two, the site is very long and
linear and it's not even a rectangle.

Fromwest to east the site basically
ranges from 100 feet to 150 week so it's very
challenging for us to get pure lot sizes. Third is
there is approximately 84 feet of grade fromMartin
Lut her King Boul evard, Jr., which is |ocated on the
west side of the property all the way going to South
Capitol Street.

CHAI RPERSON GRI FFI'S:  You know, | thought

that was a typo. You want to just revisit that? 84
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feet of elevation.

MR. GANG Correct.

CHAI RPERSON GRI FFI'S:  And can you j ust
poi nt out then what's happeni ng?

MR. GANG  Sure.

CHAI RPERSON GRI FFI'S:  You're going to need
a mke.

MR GANG Is this a good | ocation?

CHAI RPERSON GRI FFI'S:  Yeah. It's like a
cliff.

MR. GANG Yeah, there's 84 feet of grade
differential approximately from Martin Luther King
Blvd. -- I'"'msorry, Road on the west parking |ine
headi ng downward to South Capitol Street. As you
get to South Capitol Street it beconmes a little bit
flat where even that drops towards Oxen Run Parkway.

CHAI RPERSON GRI FFI'S:  What's the estinmated
run? You're dropping 84 feet in 200 feet or 300
feet?

MR. GANG It averages around 7 percent so
if you divide that, it's approximtely 1,400 feet
pl us or m nus.

CHAI RPERSON GRI FFI'S:  Interesting. Ckay.

MR GANG As | nentioned, there are

exi sting apartnents there and they fit nicely into

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

the site. There's sonme English basenents. One of
the things that have worked well for us this area is
developed. I'll gointo alittle nore detail about
the plan but the units which we're proposing, they
do fit well into the site.

W are basically using the existing area
t hat has been generally graded out along the front
so it is very narrow. There isn't nuch depth to the
back of the site.

The other thing was there's a 15-foot
building restriction line basically around all the
three public streets so that nakes our area even a
little nore challenging to get all the devel opnent
in that area.

We are basically asking for four things.
The first is to allow for special exceptions to
all ow for new devel opnent in the R 5-A. There's
four basic criteria that are required. One
basically has to deal with schools, that there is
adequate public schools within the area. There are
two el enmentary school s basically adjourning the
property.

The first one is just to the west of the
property which is Dl ecki Elenentary School which is

built. It also has sone recreation facilities which
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we wll ultimately use. There is another school
which is to the southeast which is under
construction right now. There used to be a school
there but they are rebuilding it, | think called
Pat t er son

There's a mddl e school close by on
M ssi ssippi Avenue. | think it's called Ball ou.

The hi gh school is about one mle away. W have not
heard anyt hing back fromthe school board and
generally -- we have? Ckay.

MR WLLIAMS: 1'Il get to that in ny
report. We heard today.

CHAI RPERSON GRI FFI'S: Ckay. W won't need
to deal with that too much. You can bring that into
your evidence but, frankly, I'mfairly noved.
Bar gai ners can tal k about other things in terns of
the public schools, especially if you' re reducing
the units.

Then the evidence in the record that you
subm tted that the public school system would
estimate two kids per unit essentially or househol d.

| f you are renoving 50 roughly, then it seens |ike
we're not increasing the demand which they shoul d
obvi ously be | ooking at.

Ckay. Let's npbve on
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MEMBER ETHERLY: M. Chair, if | could

just correct M. Gang very briefly just because |I'm
a graduate of Ballou Senior H gh School. | would be
remss if | didn't point out that it's Ballou Senior
Hi gh School .

MR. GANG Thank you very nuch

CHAI RPERSON GRI FFI'S: Do you know t he
cheer? No, we won't get into that. Ckay.

MR. GANG The second thing is show ng
capability with public schools, recreation, and
ot her services. |'ve tal ked about the schools.
Regradi ng recreation, there's a nunber of recreation
opportunities. First is for the residents
t hensel ves. There will be optional decks in the
rears of the units for each of the residents.

Second is each of the residents --
basically the way the site plan has been devel oped
is there are courtyards so everybody will have the
opportunity to go outside and neet their neighbors
and have the kids run around freely.

The third one is, as | nentioned, the two
el enentary schools are close by. The one to the
west already has a top lot. It has sone ball fields
and tennis courts and basketball courts.

Plus the two maj or greenways which are
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Sheppard Parkway to the west of the property about
two bl ocks. And Oxon Run Parkway which is about two
bl ocks to the east will also serve as opportunities
for the citizens.

Regarding the public streets, quite
obviously this is part of an urban fabric. There is
an interconnectivity of public streets throughout
the area and there will be sidewal ks on all sides of
the public streets.

Regar di ng parking, each one of the units
wi |l have at | east one parking space in their unit,
as well as there is additional 55 parking spaces on
site in the rears of the units. In addition to
that, since Danbury is not a cut-through street
there will be the opportunity to park on the street.

The proposed devel opnent i s consi stent
with the goals and policies of the conprehensive
pl an. Row houses and garden apartnents are the
predom nant use category within the area. The
objective for Ward 8 is to increase the nunber of
owner occupied and single famly units.

It's also to rehabilitate abandoned and
under-used privately owned apartnments within the
ward. Specifically they talk about this project as

being a prinme candidate to be revitalized.
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The third itemhas to do with basic
pl anning principles. 1 think two of the things I
just discussed in the application -- I'msorry.
There were two neetings in which we nmet with OP in
which they -- I'msorry, Ofice of Planning in which
t hey had given us their coments.

Basically predom nately the units are
either the fronts or the sides are facing the
street. There are no rears. The driveways are
basically internalized froma safety standpoint.
There's at |least 110 feet between driveways.

t hi nk tal ki ng about the conpatibility with the
adj ourning properties is basically outlined on pages
9 and 10.

The last thing was nore of a technical
thing that we needed to file at least four site
pl ans and fl oor plans as part of our application.
That was done. W think we are in conpliance for
new devel opnents in the R 5-A

The second thing had to do with groups of
buil dings to be considered as one building. There's
a nunber of criteria that we had to follow. The
first one was that basically no rear service
entrances shall abut a street, front yard, or front

courtyard.
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As | nentioned, basically the rear
entrances of the dwellings are garage entrances and
they are basically off to the sides. Thus, none of
those are facing the front. Second is there shal
be no exterior stairways |ocated off the front of
the building. These are basically all slab on unit
grades and there will be no exterior staircases.

The third one is the erection of a group
of buildings shall not adversely affect the present
character or future devel opnent of the nei ghborhood.

As | nentioned, the fronts and the sides will be
facing streets. There will be at |east 25 feet
between dwelling units fromface to face.

There will be at |east an eight-foot side
yard and there will be two or three stories which is
very conpatible to the area. The height will not
exceed 40 feet which is the maxi num height in the R-
5- A zone.

Then we are asking for the variances for
ratio and lot area requirenents. As | nentioned
before, there are four itens that nmakes this side
very unusual. Again, they are existing apartnents.

The site is very long and linear. The existing
grade, yes, 84 feet fromwest to east and the 15-

foot building restriction |ine.
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Regarding the FAR, there's two itens |
would Iike to point out to you. One is we are
counting the parking in the units as FAR W could
qui te obviously | eave them open but we think that
woul d be a negative not only for the residents but
in reference to the nmarketability.

Second is there is a desire to have as
many three-bedroomunits as possible. Wlat we've
done is we've added |oft units on sone of the units
that work with grade so this way we are able to
achi eve as many three-bedroomunits as possible.
Those two things conbined put us over the FAR

Then there's the issue regardi ng m ni mum
ot size. The minimumlot size basically has to do
wi th making these units affordable for mddle
income. The unit sizes are basically 14-feet and
16-feet wde. They range anywhere from about 1, 350
feet to 1,700 square feet.

Cenerally town houses are a little bit
wider. If you just increase the town house size to
1,600 and 1,800 we would be in conplete conformance
but, again, we are trying to nake this affordable
and trying to neet all the guidelines.

In conclusion, we think the approval of

t hese variances will cause no detrinent to the
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public good. W think that new dwelling units for
sale rather than rent is consistent with the
pl anni ng goal s and policies for the areas.

The dwellings will neet all other bulk and
set back requirenents including | ot occupancy, yards,
and courts and will provide sufficient open space
for the future occupants, as well as substanti al
separation fromall surroundi ng devel opnent.

CHAI RPERSON GRI FFI'S:  Thank you, M. Gang.

First of all, regarding the FAR, what is the
uni queness of the site of which the four you have
laid out? Wiat are the el enents of the uniqueness
that create the practical difficulty that nakes you
exceed the FAR?

MR. GANG Again, | think it's those four
things. One is that it is very unusual and | ong.
Plus there's the 15-foot setback which also affects
t he property.

CHAI RPERSON GRI FFI'S:  The 15-foot setback
woul dn't necessarily affect the FAR O tell ne how
it woul d.

MR. GANG Again, we counted two things
which was really part of the policies and goals. W
could have left -- as | nentioned, there are two

things that put us over the FAR One is the
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gar ages.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. GANG W could have easily left the
garages open and not count themtowards the FAR
That was nunber one. That is an option. Nunber two
is that we added loft units. As | nentioned,
there's 84 feet of grade differential and what we
did was we designed two basic unit types.

The first unit type was basically a
wal kout basically on that one because it's two
stories in the front and three stories in the rear
and the grade waps around is where we put the |oft
to allow for an optional three bedroom

The second unit type is basically a three
story front and three story rear which abuts it and
that basically has a third bedroomon the | ower
level. This was trying to adhere to neeting what
we' ve heard fromcertain people in the public and
the citizens that having three-bedroomunits for
sale, we think, is an advantage over having two-
bedroom uni ts.

W coul d easily knock off the third
bedroom knock off the loft units, open up the
garages on the lower |level and be within very, very

close to the requirenments of the FAR W just think
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there's a public benefit and a public good to have
nore three-bedroomunits as possi ble and have the
gar ages encl osed.

CHAI RPERSON GRI FFI'S:  Very well. Let ne
be clear. | think, in ny opinion, those are
advant ageous goal s and actually go perhaps to the
third test of a variance, whether it would inpair
the intent of the zone plan or basically the public
good.

In order to get to the third test, you
need to pass the first two and the first is the
uni queness. \What is unique, and out of that
uni queness grows your practical difficulty. What
makes it difficult for you to conply with the
regulations. | would be happy to grant relief based
on ny opinions of the nerits of the project.
Actually, it would probably speed up the process
gquite a bit.

However, that's why we have these
attorneys who sit to ny far right which won't all ow
me to do that. What | need to do is pull that out a
l[ittle bit nore. There is evidence in the record
but | think further discussion of that needs to
happen in order to satisfy those pieces for the FAR

Now, let nme also get clear in terns of the
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mnimum |l ot size. You re not calculating and you're
not maintaining single lots of record on all of
these town houses. It's a single ot for the entire
project. |Is that correct?

MR. GANG That is correct.

MR WLLIAVS: At the monent it will be
configured as a single record lot for each side.
Phase | would be one lot. Phase Il would be a
second lot. The figures that you' ve been provided
are aggregated over the entire project. They are in
different squares so | don't see how you coul d have
it as a single lot.

CHAI RPERSON GRI FFI'S:  Well, how did you
cal cul ate your mninmuml|ot size then?

MR. WLLIAMS: In the aggregate consistent
with other R-5-A projects submitted to the Board in
t he past.

CHAI RPERSON GRI FFI'S: Okay. Let's return
to the FAR | nean, |I'mconvinced. It's an
excel l ent point and certainly froman urban and
devel opnent perspective you don't want open garages
or carports all over the place, especially with the
topol ogy that you're building here. It makes a
whol e ot of sense. The Board will be bound in

relying on a little bit nore in terns of the second
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test.

MR. GANG Again, | think it's ny opinion
you know, it's those four things. One is it's a
very long and linear site. [It's not a rectangle.

It varies in width from 100 feet to 150 feet. W
have -- | mean, there's also the grading. The

exi sting grades is very unusual for the District to
have this much fall in one property which nmakes it
chal l enging for us to nmeet our goals.

The fact that the site of this length al so
has three public streets that al so have 15-foot
building restriction lines that has made the site
nmore conpact. Because we are limted to the 40-foot
height limtation also has put a challenge on that.

| think all those things conbined has created a
chal  enge for us to neet those goals.

MEMBER ZAI DAIN: M. Chairman, | have a
guestion real quick.

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER ZAI DAIN: W' ve been tal ki ng about
the sloping of the site and the gentl eman has
nmentioned grading. |'mlooking at the el evation,
conceptual elevation, and where is this el evation?

MR. GANG Sure. That elevation --

there's two exhibits. It's on the illustrative site
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plan to the right basically.

MEMBER ZAIDAIN. Right. And then this is
relatively flat. | nean, I'mtrying to envision how
this is going to work with the slope. Are you going
to try to grade up the slope and apply towtype pods
as it goes down?

MR GANG Sure. Well, with the way it's
graded out there's two basic conditions. These are
all rear-loaded garage units. The first type is
basically where the front is facing the uphill side.

MEMBER ZAI DAI N Ckay.

MR GANG That will be two stories. In
the back it will be three stories. On the one
facing the downhill side it's basically three
stories front to three stories rear. Basically from
area to area you al so need about three or four feet
to step up to the courtyard so basically these step
down in sections and they fit very nicely into the
exi sting topography.

CHAI RPERSON GRI FFI'S: So one of the
aspects of the slope when you're tal king about that
pi ece, which is on the left side of the site plan,
the slope is dropping in the opposite direction,
you're entering on the high point to the first

| evel. The garage is below but the slope drops so
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much that is actually counted as a story.

MEMBER ZAI DAIN:  Yeah, | was going to ask
because usual |y when you get those kinds of projects
with the four-foot rule --

CHAI RPERSON GRI FFI'S:  Let's |et himanswer
that. |s that correct?

MR. GANG  Yes.

CHAl RPERSON GRI FFI'S:  Ckay. Actually
what' s happeni ng then one of the uni que things about
the sl ope is conpounding the fact that you need your
garage to feed off of grade. Right? So if it was
an even sl ope, then your garage woul d be on your
front entrance | evel and you woul dn't have t hat
addi ti onal FAR

MR- GANG That is correct. Sonetines it
does and sonetines it doesn't. It varies from

bui | di ng bl ock to building block for which section.

CHAI RPERSON (RIFFI'S: |'msorry, M.
Zaidain. | cut you off.

MEMBER ZAI DAIN:  No, no. | think you
answered my question. | was trying to visualize the

project. Usually when we have these types of
devel opnents on extensive slopes like this we al ways
conme to the issue of the nunber of stories. | think

he's cleared it up
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| do want to kind of echo your concern in
terms of the testinony we're getting in regards to
the relief requested aside fromthe sloping issue
which | think el aborates the FAR a little bit nore.
There was sone comments related to the superior
design and the public anenities associated with this
proj ect .

In terns of supporting relief, that woul d
put you into what would nore appropriately be a
pl anned unit devel opnent type process. W have a
little bit different standards here. 1'msure we're
going to hear fromM. WIIlianms and hopefully get
sonme nore testinmony on that issue.

CHAI RPERSON GRI FFIS: O why they didn't
pursue that course?

MEMBER ZAIDAIN. Sure. | would love to
hear it.

CHAI RPERSON GRI FFI'S:  Okay. Cood.
Anyt hing el se? Any other questions of the

architect?

COW SSI ONER PARSONS: | did want to ask
about storm water managenent. |t appears that about
80 percent of the site will either be asphalt

parking lots or roof drainage. How do you plan to

take care of this on a steep site like this?
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CHAI RPERSON GRI FFI'S: You need a

m crophone on.

MR. GANG This is a redevel opnent and
basically the site has basically fit into existing
buil di ngs, etc., and we are basically follow ng
where the existing buildings were generally | ocat ed.

Whet her we are increasing the inpervious area |'m
not sure, but | think it's generally within that
area. It mght be alittle bit nore because we have
some of the additional 55 parking spaces. Generally
it's wthin, | think, the context of what's out
t here right now

MR. WLLIAMS: The Ofice of Planning
Report, M. Parsons, includes an area of photographs
which will give you an idea of how nuch is already
i mper vi ous surface.

CHAI RPERSON GRI FFI'S: Let's be clear. M.
Parsons brings up a good point but it does go
somewhat beyond our jurisdictions or control. The
District will have control over how much earth is
moved, not what was existing and inpervious to what
is then put back. That will be part of the review

COWM SSI ONER PARSONS: But at this point
the applicant is saying that they are making no

provisions for stormwater retention. |'mcom ng at
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this in the context of the public good.

CHAI RPERSON GRI FFI'S:  Yes, indeed. Al so
there's another aspect to that, would that change
t he paraneters or the massing of the project itself.

Correct? | mean, conceivable that woul d change
sone of the --

COWM SSI ONER PARSONS: Right. They either
have to put retention basins underneath their
parking lots. | can't imagine it being
grandfathered in. It's really a new start here.

MS. BROWN: |f we could address that

i ssue.

COWM SSI ONER PARSONS: Pl ease.

MR LURIA: M. Parsons, we currently have
enpl oyed Cal Canpbell. You may be familiar with

him He's with K A and Associ ates doing the final
site plan. He is making provisions for stormwater
retention and proper storm water managenent. We
don't have a plan yet but he is doing the plan which
i s supposed to be approved by the District but we
are addressing the issue.

COW SSI ONER PARSONS: Perfect response.
Thank you.

MR LURITA: If | may continue on with the

ot her subject about the FAR W have been working
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very closely with Stan Jackson, DHCD, and the O fice

of Planning. The two issues that really take us
over the FAR are the encl osed garages and the |oft
areas. There has been expressed a trenendous need
for three-bedroomunits in this area.

We could do two-bedroomunits and not have
to have this request for FAR O we could open the
garages and not have the request for FAR as well for
bei ng over the FAR But there is trenmendous
expression by DHCD for three-bedroomunits and
encl osed gar ages.

For some strange arcane reasons in the
current zoning ordi nance, | guess, enclosed garages
are counted in FAR That's kind of what's throw ng
this thing off.

CHAI RPERSON GRIFFI'S: It's one of the
worst things I've seen in ternms of establishing
garages and openings. As | said before, | think the
Board is in total agreenent that is the correct
direction to go. | think we absolutely agree with
the Ofice of Planning and DHCD i n providing |arger
units and a mx of the diversity of the units across
the city. M only clarification was that may be al
wel | and good but we still are bound by our

regul ations and test which is what you're here to
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tell us about.

MEMBER ZAI DAIN:  And that goes to ny point
actually in the sense that we appreciate that but
what you're offering for reasons -- | nean, we're
heard testinony that this devel opnent probably could
be acconmobdat ed wi t hout those el enents, the garage
and the loft spaces. What you're offering as a
support for the relief is the public good, the
public anmenities which, as | said before, would be
nore appropriate in a PUD process.

M5. BROWN: If | could address that
briefly, too. Just about every addition that you do
to a house can probably be built in sone way that
will conply with the regulations, but to neet the
specific goals of a specific need as the proposal,
there are conditions on the ot that make it
practically difficult and that's why you need the

relief and that's why we're here.

MEMBER ZAI DAIN. | mean, that may very
wel |l be the case. 1'mnot convinced either way as
of just yet. | think we should finish the

presentation and then we can talk nore about it.
CHAI RPERSON GRI FFI'S:  Good. | agree.
Okay. Let's continue on then. M. Brown.

M5. BROMN: Qur next witness is M.
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Li ndsley WIIlians.

CHAI RPERSON GRI FFI'S: | ndeed.

MR WLLIAMS: Cood afternoon, Menbers of
the Board. M nane is Lindsley WIIlianms, 2099
Pennsyl vani a Avenue, affiliated with the Iaw firm of
Hol I and and Knight. Thank you for hearing us this
af t er noon.

You have a report fromme. |If | could ask
you to turn to that report to go first to a question
you asked early on to the architect. 1It's the very
| ast page of my report which is found under Tab | of
t he applicant's subm ssion.

VWhat | want to refer you to there is the
t opographi ¢ map whi ch shows the 150 foot contour
mar kK runni ng through the westerly end of the project
site with further elevation grade changes of another
10 feet, the way ny eye sees it. It flows down to
the 100-foot mark as you nove towards South Capitol
Street.

MEMBER ZAIDAIN. M. WIllianms, just to
make sure | understand where you are, are you
| ooki ng at the USGS nap?

MR WLLIAMS: Yes, | am

CHAI RPERSON GRIFFI'S: | don't think we

need to explore that much further.
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MR. WLLIAMS: | just wanted to have you

put this in sone point of reference. The second
thing I want --

CHAI RPERSON GRI FFI'S:  Actual ly, it's
better than the conceptual site plan in the
beginning. | just didn't know what the denarcations
of those were, whether it was five or ten or two but
it's pretty clear where and what's here.

MR. WLLIAVMS: Second, M. Chairman, is
that 1| would like to bring your attention to sone
details of the site which add further constraints to
t hose that M. Zaidain was aski ng about and Steve
was tal ki ng about .

First, | would like to identify that in
portions of the site on the north side there is a
substantial grade differential that occurs between
the rear of the project on the applicant's | and and
t he begi nning of the |and that flows al ong
Chesapeake Street to the north. That grade change
is one that mght be found in detailed engineering
drawi ngs that are not yet in the file. | wll tell
you they are a good deal taller than | amso we're
not tal king about a little --

CHAI RPERSON GRI FFI'S:  The engi neers or the

dr awi ngs?
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MR W LLI AVS: Par don?

CHAI RPERSON GRI FFI'S:  The engi neers or the
drawi ngs? It doesn't matter. Just keep going.

Your point is that the slope is dropping away al so
to the north?

MR WLLIAMS: It rises. These houses sit
on a plane that is substantially above and there is
what | will call an escarpnent of sorts which cones
into the land here which will require sone mild
| evel s of retaining walls in order to keep the
houses and their |and where they belong while this
proj ect goes forward.

CHAI RPERSON GRI FFI' S:  Okay.

MR WLLIAMS: That is one of the
addi tional constraints on the site. A parallel
condition, although not as dramatic, applies along
the public alley where you will see a row of
vegetation. Well, part of that vegetation is there
right now and it's there because the alley -- the
north/south public alley and the east/west that tees
off of it are obvious at grade where they neet.

What happens imediately into the
applicant's land is that it spills off and there
becones anot her significant grade differential which

is sonething that cannot be readily accommodated and
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is being used here in a positive way but it is a
site devel opnent constraint and adds to the
uni queness.

CHAI RPERSON GRI FFI'S:  What is the positive
way, the garages?

MR. WLLIAMS: The garages in this section
will be entered through the rear, as | renenber.
There will be additional parking spaces here but the
point is there is a buffering that occurs through
both the change in grade and the vegetation that
will be planned and that is going to be retained.

The point is that you' re not dealing with
a lot here which is really as flexible in terns of
its stated depth because of the constraints, on the
one hand, of the building restriction line and the
constraints on the other hand of the existing
topography. |I'mnot saying it was the topography of
t he 1800s when it was first, you know, virgin |and
but right now it has substantially changed with
mature trees.

CHAI RPERSON GRI FFI'S:  Wiat is your
understanding of the practical difficulties that
ari se out of the existing garden apartnents?

MR WLLIAVS: One of the difficulties,

M. Chairman, with the present garden apartnments is
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that you asked us to show you whet her there was
going to be an adverse inpact on present and future
devel opnment. The garden apartnments that are there
right now are an adverse inpact to present and
future devel opnent. They are in bad shape. They
are still about 20 tenants that live in them

CHAI RPERSON GRI FFI'S:  You're saying we
shoul dn't approve the existing apartnents?

MR. WLLIAMS: They are not a mmjor asset
for the city. They are waiting for replacenent.
What M. Luria is trying to do is to create a set of
units which will be affordable by m ddl e i ncone
famlies, and that |eads to sone of the things that
the architect tal ked about.

| wanted to enphasize the fact that to get
to the mddle inconme |evel that he's trying to be
responding to, which is consistent wwth the goals
and articul ated by the Departnent of Housing and
Communi ty Devel opnment, not only do you need to have
the FAR, you need to be able to reduce the size of
the -- the width of these buildings fromthe
standard nodul e that M. Gang tal ked about from 16
and 18 feet to 14 and to 16 feet.

That, in turn, works with the rest of the

di mrensions to create the problemon the | ot size.
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It takes it down so that we need about a 10 percent
relief to make that work and to bring it so that we
have di scussions that are meani ngful w th DHCD.

CHAI RPERSON GRI FFI'S:  But you under st and
my point. Even though DHCD wants sonet hi ng doesn't
nmean it makes the test for what we have to approve.

MR. WLLIAVS: That's true.

CHAI RPERSON GRI FFI'S: Because the reverse
could be. If we grant this -- you' re not making
this case but we grant this because you're building
af f ordabl e housing. On the reverse when we're
downt own, we should grant additional FARto a
devel oper so we could put nore square footage to
make nore noney. Do you understand? That's the
probl em we' ve seen.

This is not critical for this application
but it's sonmething we have to address because we see
it quite often in all our applications across the
city. I'mjust trying to direct you to be very
specific in all these things. |'msure you
understand what |'m saying. Ckay.

M5. BROMWN: M. Giffis, if I could
address that again, or try to address it again and
answer the question for you. Again, | think so

often you see in residential projects relief from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

either the variance or | ot occupancy because soneone
needs to achieve a specific goal for their property,
add an addition or add a garage. They need sone
slight relief to do it. Here |eaving the parking
areas open does create practical difficulties for
the unit owners because the vehicles will be |eft
exposed to the elements. This is set forth in our
st at enent .

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. BROMN: The buildings will be nore
difficult to secure, to insulate and weat her proof,
and t he appearance of the project would be | ess
visually satisfying. Those are the practical
difficulties created by having to conply with the

strict application of the regulations.

CHAI RPERSON GRI FFI'S:  Good. |I'm convi nced
interms of FAR | nmean, with the slope and al
that. | will reiterate what I'mhearing. | didn't

want to keep going back to, "Well, DHCD told us this
is what they want. This is why we're here. This is
why you should grant it." Even though we're in
agreenent that is a good idea and three bedroons and
all that.

MEMBER ZAIDAIN: | was just going to

reiterate what you stated in terns of | think you
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are building a case for the FAR but I"'mnot really
sure about the |lot occupancy in terms of these

t opogr aphi cal chal | enges causi ng that variance
relief.

CHAI RPERSON GRIFFIS: It's |ot area, not
| ot occupancy.

MEMBER ZAI DAIN: Lot area. |'msorry.

CHAI RPERSON GRIFFIS: The lot area is a
given. | nean, you are stuck with the existing --
wel |, no, because you -- well, is it an existing
single ot of record now?

M5. BROAWN: No, it's not a single record
ri ght now.

CHAI RPERSON GRI FFI'S:  What is it?

M5. BROWN: | believe it's --

CHAI RPERSON GRI FFI'S:  Two?

M5. BROAN: | believe it's each individual
apartnent building is onits own |ot.

MR WLLIAVS: There are a series of ANT
lots right now.

CHAI RPERSON GRI FFI'S:  Okay. And those
woul dn't be the same property |ines as what you're
dividing it up to now. 1Is that correct?

MR WLLIAMS: No.

CHAI RPERSON GRI FFI'S:  Ckay. I n which
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case, in order to make this configurations that
woul d have, one, the access that woul d becone
conpliant with the regulations for rear and facing
and all those cunbersone things that we lay out in
t hese regul ations, but also the access for the
allies for the parking to create that open area.
You can't fit that back into what the existing
property configuration is. |Is that correct?

MR. WLLIAMS: |If you take the side yard
requi renents, the rear yard requirenments, the desire
that we have to be able to put a four-foot deck on
the back as part of the private ownership, if you
take that and put that agai nst the requirenents that
exist on the site, you wind up with an array that
| ooks i ke what you see in front of you.

We have designed this so that we are not
requesting relief fromthe side yard because we are
conmplying with it. W are conplying with the rear
yard requirenments. W are living within the setback
requirenments.

We are here to seek your basic conceptual
approval as an R-5-A project, as you know, and to
get the relief to have the | oft and garages as
expl ained, and to get it into the area of the

affordable -- excuse ne, the mddle incone | evel
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that the 14 and 16-foot pitch, if you'll let ne use
that term

"1l be corrected by ny architect
coll eague at the end of the table. The patternis
14 to 16 foot. That yields the kind of profile that
you're getting and it brings us to you seeking the
relief that we're seeking.

MEMBER ZAI DAIN:  There's kind of a dashed
line outlining this site. |Is that the building
wi ndow?

MR. WLLIAMS: Wi ch draw ng?

MEMBER ZAIDAIN. I'msorry. |I'mreferring
tothe illustrative site plan. Is it illustrative
site plan or illustrative? Do you like that? GCkay.

The dashed line going around. |I'mjust trying to

under stand the overal |l building wi ndow that you're
working with. You can see it nore on the northern
part of the site. It's kind of hard to tell if
that's a consistent line all the way around.

MEMBER ZAl DAI N:

CHAI RPERSON GRIFFI'S: It |ooks like a
property |ine.

MR. WLLIAMS: That's the outer perineter.

CHAI RPERSON GRI FFI'S: W don't have any

subm ssion that shows the existing property
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configuration. Do we? OCh, wait. W have the
plaits, right?

M5. BROWN:. We do have a copy of the
Sandborne map attached as Exhibit A, but | don't
know how accurate the lines are on that
configuration.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER ZAIDAIN: But in ternms of the site
that's the property |line?

MR WLLIAMS:  Yes.

MEMBER ZAI DAI N Ckay.

CHAI RPERSON GRIFFIS: Did you submt a
plait plan?

M5. BROMN: It should be part of our
original application. The form yes. W have them
here, M. Chairman. |It's part of our original
application submssion. It should be part of
Exhibit 1 in your record.

CHAI RPERSON GRI FFI'S: Okay. W'll find
it. Very well. Let's nove on.

M. Zaidain, anything el se?

MEMBER ZAIDAIN. Not at this tine. No.

CHAI RPERSON GRI FFI'S: Any ot her questions
for the Board?

MR W LLI AVE: If | could, M. Chairnman,
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just one other point and that is that we did receive
word fromthe Board of Education about the
capacities of the elenentary schools. In
particular, I want to both conmend Ms. Robin O Hara,
with whom | have just becone acquai nted through the
past couple of days of e-mail and tel ephone

di scussi ons.

This norni ng she responded to ny question
by e-mail stating that Patterson School, which is
listed in the OP report, as being somewhat at
capacity. That nunber reflects the Patterson figure
while Patterson is relocated at anot her school
el sewhere in the ward. Patterson is now under
constructi on.

What she states in her e-mail, and | can
provide this to staff if you wsh, is that, "The
proj ected capacity for Patterson upon conpl etion of

construction is approxi mately 500 which is 200 over

what it is right now" Then she continues, "It
shoul d be avail able by the '04/'05 school year." |If
you would like this to be submtted, I wll be glad
to do so.

CHAI RPERSON GRI FFI'S:  Yes. Wiy don't we
put themin the record.

Ckay. Anything else, Ms. Brown?
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M5. BROMN: Yes. Just two mnor things.

One, we have been working with the ANC. |
understand that there's a letter in the record with
provi si onal support based on a nenorandum of
understanding that they would |ike the applicant to
enter into.

We have been provided a draft of this MoU

| just saw a copy at 1:00 before the hearing
started. W just have sone mnor wordsmthing but
we do agree to it in principle and intend to enter
intoit with the ANC. | think the ANC
representative is here today to address that a
little bit nore directly.

CHAI RPERSON GRI FFI'S:  Oh, okay. We'll get
toit then. Very well

M5. BROAN:  And | have one ot her m nor
issue that | wanted to bring your attention to.
think there nay have been a problemwth the notice
that was posted. It listed the wong date of June
20th for the hearing.

That was corrected | ast week on the posted
notices but | just wanted to bring that to your
attention. | don't think it should affect an
decision that you may be willing to nake today from

the bench. | just wanted to raise that.
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CHAI RPERSON GRI FFI'S:  Ckay. The posting

was nmaintained for the proper tinme but it was
initially the wong date.

M5. BROWN: Yes, and that was |ast week.
| think | ast Tuesday we went back out to the field
to correct the date to today's date, the 17th.

CHAI RPERSON GRI FFI'S:  Ckay. | don't know
if it's acritical issue. | wll have the ANC
address that if they want to when they cone forward
to speak but we haven't had any indication that is a
difficulty. Okay. Anything else?

M5. BROWN: That concl udes our
presentation for now | believe that we have net
t he burden of proof and, if appropriate, I'll cone
back and nake a cl osing statenent.

CHAI RPERSON GRI FFI'S:  Absolutely. 1'11
gi ve you a chance and opportunity.

Let's nove on to the Ofice of Planning
t hen.

M5. THOVAS: Good afternoon, M. Chairnan,
Menbers of the Board. |'m Karen Thomas with the
Ofice of Planning. Wth respect to the applicants
-- I"'msorry. | need ny glasses. The applicant is
proposing to denolish and abandon 169 apartnent unit

bui | di ngs and construct 119 single famly row house
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dwel |'i ngs.

At this tinme we would like to stand on the
record. Since all the criteria has been expl ai ned
in our report, we reconmend approval of the proposal
to develop the 199 row dwel lings in Square 6021 and
6023 as being in conformance with the requirenents.

| f you have any further questions, | would
be happy to answer those.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very rmuch. W appreciate it. |It's a very
t hor ough and exact report acconmodating all the
ot her Governnent Agency reports and also doing, it's
my under st andi ng, your own cal cul ations on the
school system which we spent some tine on today.

Any questions fromthe Board for the
O fice of Planning? Any cross-exam nation by any
applicant?

MS. BROMN:  No.

CHAI RPERSON GRIFFI'S: One thing we were
rem ss in tal king about as we do have the testinony
of denied party status, the trash pickup. Howis
this going to run in terms of progran? 1Is this the
District public trash pickups?

MR LURIA: | believe M. MDuffy is

concerned about debris. | spoke to himdirectly.
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s that who you are referring to, M. MDuffy?

CHAI RPERSON GRI FFI' S: Yes.

MR. LURIA: He's concerned about have a
fl ow of debris onto his property. | assured him
t hat when we denolish the buildings that won't be
the case. It will be a super fence around the
property.

CHAI RPERSON GRI FFI'S:  You nean duri ng
construction?

MR. LURIA: That was his concern, yes.

CHAI RPERSON GRI FFI'S:  Oh, | see.

MR LURIA: It will probably be private
trash pickup but don't hold ne to it.

CHAI RPERSON GRI FFI'S:  Okay. Right. Wat
is the configuration -- well, there it is.

MR LURIA: It will be a Homeowner's
Associ ation and probably a private trash pickup
t hrough t he Homeowner's Associ ation

CHAI RPERSON GRIFFIS: | see. This is
going to have to be sonme sort of condom nium
structure. |s that correct?

MR LURIA: | believe it's fee sinple,
Homeowner's Associ ati on.

CHAI RPERSON GRIFFIS: On a single |lot?

MR LURI A: Soneone correct nme if |I'm
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wong but | think it's going to be fee sinple.

CHAI RPERSON GRI FFI'S:  That's why |' m not
an attorney. You're lucky I'"'mnot pulling this one
together. Okay. It doesn't inpact us. |In terns of
the construction, clearly you'll conply wwth all the
regul ations for construction in the District of
Col unmbi a and not have that problem

MR LURIA Right.

CHAI RPERSON GRI FFI'S: Anything further?
Any ot her questions of the Ofice of Planning? W
do have record of DHCD. That's al so been addressed
in Exhibit No. 33. The Ofice of Planning | ooked at
the presentation al so which had no objection to
Exhi bit No. 30.

That is the agency reports that | have
attended to this that have not already been
di scussed which noves us to the ANC-8D. If there is
a representative here of the ANC, they can present
their report or we could | ook at what was submtted
into the record.

Whenever you gentlenmen are ready. Could |
have you turn on that m crophone?

MR, JORDAN: M. Chairnman, ny nanme is
Absal on Jordan. |I'mthe treasury for the Advisory

Nei ghbor hood Conm ssion 8D. M. Johnson is the
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secretary and he will be making the presentation for
t he Advi sory Nei ghbor hood Comnmi ssi on.

MR JOHNSON: M. Chairman, |'mOQO V.
Johnson. ['ma nmenber of District 8D 02. Advisory
Nei ghbor hood Comm ssion 8D-02 nmet on May 22nd and
has consi dered favorably to approve the zoning case
17023. M. John Lawence and ANC-8D has signed a
menor andum of understanding for certain specific
things that the ANC has referenced for the resident
of this particular area and project.

CHAI RPERSON GRI FFI'S:  Are there any zoning
i ssues involved in the MOU?

MR. JOHNSON: We will approve their
variances. | don't think there are any zoning, at
least | didn't notice any, other than the BZA
variance for the building of what they asked for in
t here.

CHAI RPERSON GRI FFI'S:  But there are no
specific things in the nenorandumthat actually go
to sonme of the areas of relief that they are | ooking
at ?

MR JOHNSON: The relief that we're
| ooking at is tied in with DHCD

CHAI RPERSON GRI FFI'S:  Okay.

MR JOHNSON: But it's set aside for | ow
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and noderate incone famlies to be able to purchase
a hone.

CHAI RPERSON GRIFFI'S: It's nore
programm ng and operati on.

MR, JOHNSON. R ght. And one of the
things is that there's been a great deal, especially
in our area, in new hone devel opnment of excessive
gentrification. Qur ANC has adopted a principle of
devel opnent in our ANC area.

One of those principles would be that we
want sonme set aside and the devel oper has agreed to
work with DHCD to bow down and subsidi ze and set -
aside to market price for |Iow and noderate incone
famlies. Those are the stipulations that we
want ed.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR JOHNSON: There are sone ot her
i ndi cations of work force devel opnent and smal
busi ness parti ci pation.

CHAI RPERSON GRI FFI'S: Ckay. Good.
Anything else? That's it? Excellent.

MR JORDAN. We would note that this
resolution in May was taken at a publicly announced
nmeeting and there was a quorum present so we want to

make clear that when we turn it in to you that it
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nmeets all the requirenents of the zoning in terns of
t he conmm ssion having nmet its responsibilities.

CHAI RPERSON GRI FFI'S:  Ckay. Very good.
So you are turning in sonmething other than what we
al ready have in the record.

MR JOHNSON: We will turn in sone
additional information. There's a couple of things
we're cleaning up and attach the mnutes along with
t he nmenorandum of under st andi ng.

CHAI RPERSON GRI FFI'S:  You're not wanting
us to delay our proceedings and wait for that
introduction into the record?

MR, JOHNSON. No, we don't. | can give
you m nutes today.

CHAI RPERSON CGRI FFI'S:  Fabulous. We'll do
that then. Watever you need to put in the record
we can take that today.

MR. JOHNSON:. You take the m nutes today.

MR. JORDAN: The nmenorandum of
understanding will be signed in the next couple of
days.

CHAI RPERSON GRI FFI'S:  That is absolutely
fine. As | say, | think I'mclear, Board Menbers
can ask questions if they need to but the MOU w ||

stand outside of essentially out actions or any
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order or proceeding that we continue with unless
it's brought to our attention that it is somehow
attended to the variances or zoning relief that is
required. But with your testinony today, | can
assunme and be assured that is not the case so we can
proceed without it.

MR. JOHNSON: | think we can proceed
wi thout it. The devel oper, M. John Long, we have
agreed verbally and we don't think we're going to
have any difficulty on that agreenent.

CHAI RPERSON GRI FFI'S:  Very good. In which
case questions of the ANC for the Board?
Clarifications? Does the applicant have any cross-
exam nation of the ANC?

MS. BROMWN:  No.

CHAI RPERSON GRI FFI'S:  Very well. Thank
you gentl enmen both very nmuch. Appreciate you com ng
down here in person to present your report. Let us
go to --

MR. JOHNSON: | can give you one copy of
each of you can make an extra copy for your Board
Menbers.

CHAI RPERSON GRI FFI' S: Yes.

MR, JOHNSON:. Ckay.

CHAI RPERSON GRIFFI'S:  Just give it to the
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staff and we'll nake copies. Make sure that you
have your original, or tell themif you need it
back.

MR JOHNSON: | will need it back.

CHAI RPERSON GRI FFI'S:  Ckay. Thank you
very much

Let's go to testinony. Anyone here
present to give testinony either in support or in
opposition? W're just going to fill up the panel
here and then keep refilling it as we need. What
|"mgoing to have is I'mcalling everyone up and not
differentiating. 1'mgoing to have you start with
your name and your hone address. |If you would, just
provide me with, "I amtestifying in support,” or "I
amtestifying in opposition.” Then you can nove

ahead. W allow only three m nutes per person. |

will not turn the buzzer on because it's obnoxi ous
when it goes off but I will be watching the clock
behind you. You will have three m nutes and good

afternoon to you.

M5. COLE: Good afternoon, Chairman
Giffis, and Menbers of the Board. | amBrigitte
Cole and | reside at 6 Danbury Street, S. W,
Apartnment 2. | amsitting beside ny vice president,

CGeorge Burn, and also ny attorney, M. Paul Straus.
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We strongly support the application before
you today. The relief that is requested by our
present |andlord on behalf of the Jay G oup, which
is a devel oper selected for the property by the
Tenant's Associ ati on.

Jay G oup proposes to denolish the
exi sting garden apartnents. These apartnents were
constructed in the 1940s and subsequently nost have
been abandoned because they fail to neet the D.C
Housi ng Code. They will construct 119 single famly
town homes for the owner occupancy.

The proposed projects set forth by the Jay
G oup woul d greatly enhance the val ue of our
comunity and provide better |iving acconmodati ons
for all of us. Through this proposal the current
tenants will not be permanently displaced. The
devel opnent agreenent provides for a priority
purchase of the new units by the existing residents.

The Jay Goup will fairly conpensate
exi sting residents for our tenporary relocation
during their construction period. Mreover, the Jay
Group at its own expense will provide housing
counseling for all tenants.

This will give us the opportunity to

purchase these new honmes and becone first-tinme
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homeowners. The arrangenent is greatly appreciated
by the Tenant's Association because it gives us a
chance to | eave sel f-standing housing. This project
will also provide jobs during construction time and
will benefit the people of Ward 8 community in the
pursuit of gainful enploynent.

The applicant has requested a speci al
exception of the zoning regulations to permt the
property to be devel oped with groups of town hones
which will face the street and which are organi zed
into U shape buil di ngs.

There are adequate public facilities to
support the project and the design of the site plan
is appropriated. The conprehensive plan presently
calls for renoval of those buil dings which do not
contribute to the nei ghborhood's stability.

The Board will be doing the Bellview
nei ghbor hood a great service by allowing this
project to proceed. Furthernore, we support the Jay
Group's request for the variance because the
property is affected by several exceptional
situations and conditions which result in the need
for variance relief.

We understand that due to the depth and

size of the building restrictions, the Jay G oup has
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practical difficulty in devel oping the property.
However, we are confident that the Jay Goup will be
successful in their endeavors to create optinal
housi ng i n our nei ghbor hood.

For exanple, the Jay G oup proposes to
i ncl ude encl osed garages for each of the houses.

The Jay Group proposes to provide three-bedroom
houses at the noderate prices that the variance
allows to happen. W understand that the granting
of this is necessary due to the difficulties facing
the project. | understand changes can be made

wi t hout substantial harmto the public good or the
District's zone pl an.

Addi tionally, the new hones constructed by
the Jay G oup will set the standard for the single
famly residents in WVard 8. W no longer will have
to deal with homes that are too small for our
famlies. Qur children should not grow up in the
overcrowded apartnments under the conditions that do
not neet the D.C. Housing Code.

Me and ny nei ghbors no | onger wish to deal
with the substandard housing filled with roaches and
ot her pests. W are sinply asking for the hones
that are suitable to live in and to raise our

children in. The proposed devel opnent woul d provide
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t hese hones.

Not only woul d they provide | arge enough
homes, but they woul d have encl osed garages,
| andscaped front yards, and additional surface
parking. W firmly support the Jay G oup' s request
for a special exception and variance relief. The
devel opnment of this property is crucial to our
community as well as the District as a whol e.

We respectfully request a bench deci sion
by this Board in support of this vital project so
that we nay better enjoy living in housing for
oursel ves and our children. | think the Board for
its time and will be happy to answer any questions
that the nmenbers may have.

CHAI RPERSON GRI FFI'S:  Good. Thank you
very nmuch. | appreciate that. That was very
specific and went right to the task which
absol utely appreci ate.

Any questions by the Board Menbers? Very
well. Thank you very nuch

MR. WH TMORE: How you doing, sir, and
everybody? |I'mnot too political. [|I'min support
for --

CHAI RPERSON GRI FFI'S:  Coul d you just start

wi th your name and address?
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MR. WH TMORE: Gkay. M nane is Donald

VWhitnore. |'ma resident of the property there,
El mwod. You know what | nean. |'ve been dealing
with the -- you know, I'min support of anybody

fixing them You know what |'m saying?

It used to be owned by Jay Polland. |
don't know how it stayed up that |ong, man. They
just found a body over there in the apartnents about
30 days ago. How many nore bodies that's been in
there rotted and nice snelling? You know what |
mean?

CHAI RPERSON GRI FFI'S:  So the existing
condition is in pretty bad shape and you're in
support of doi ng sonet hi ng.

MR. WH TMORE: Yeah. | nean, you waki ng
up every norning and living with that for 10 or 20.

Conme on. You know what | nmean? |It's overdue.

CHAI RPERSON GRI FFI'S:  You woul d be in

support of themgetting started as quickly as

possi bl e?

MR. VWH TMORE: Right now, nman.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR WH TMORE: | could tell you a story
but, Iike | said, yeah.

CHAI RPERSON GRI FFI'S:  Good.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

133
MR. WH TMORE: Thank you very mnuch.

CHAI RPERSON GRI FFI'S:  Thank you very much.
We appreciate you comi ng down here this afternoon.
Certainly the applicant appreciates your testinony.

MR WH TMORE: All right. Thank you.

CHAI RPERSON GRIFFI'S:  |Is there anyone el se
to give testinony this afternoon either in support
or in opposition of this application? This is
Application 17023. Not seeing any others to give
testinmony this afternoon, | believe we can return to
the applicant for |ast questions by the Board and
t hen cl osing remarks.

Board, last clarification or questions.
Not noting any, M. Brown.

M5. BROWN: Thank you, M. Chairman. |
believe that the applicant has net their burden of
proof for the special exception variance relief
requested. W would ask for a bench deci sion today
and a summary order. |f you have any questions, we
woul d be glad to answer them Thank you very nuch.

CHAI RPERSON GRI FFI'S:  Thank you very much.

|s the Board ready to proceed today? That
being said, | would entertain any actions so
noti vated by nmenbers.

VEMBER ETHERLY: M. Chair, let me work
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through this notion very briefly. | would nove
approval of Application No. 17023 of Chadw ck LLC
for special exception pursuant to Section 3104.1, as
well as a variance fromthe floor area ratio

requi renents under Section 402, variance from| ot
area requirenents under Section 401 to allow the
construction of 119 new single famly row dwel | ings
at prem ses 4214 through 4216 Martin Luther King,
Jr., Avenue S.W, and so forth, and would invite a

second, pl ease.

CHAI RPERSON GRIFFIS: | will second the
not i on.

MEMBER ETHERLY: Thank you very much, M.
Chairman. | think the case has been nmade very

strongly for the sought after special exceptions and
variances. In particular given the grading, the
building ot restrictions that we've discussed in
t he applicati on.

| believe the due diligence has been done
with the community as we've heard both fromthe ANC
and fromrel evant Governnent agencies. | think in
particul ar the applicant should be appl auded for
their efforts to work with the community and tal k
with the community around what their needs are in

this particular area.
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Once again, as | noted earlier, M.
Chairman, | do have a little bit of a history with
this part of the city having grown up for a short
period of tinme there in SW |'mvery pleased to
see this kind of devel opnent com ng back to a part
of the city that definitely will benefit fromthat.

CHAI RPERSON GRI FFI'S: Good. Thank you
very nmuch. | would agree and speak to the notion
just very briefly. Cearly there are speci al
exceptions in review ng the new residenti al
devel opnment in our Section 353, | believe it is.
believe Ofice of Planning and the applicant have
laid out conpletely the test and how it neets those.

Clearly we have had additional discussion
about the variances and | believe | amvery
convinced in terns of the slope and accommodati ng
the actual programfor not only special or
addi ti onal needs of the devel opnment for residential
but the base residential requirenments for garages
that would be attached in the slope and how it is
attended to that that then exceeds the FAR

The m ninmum | ot size has al so been
di scussed in terns of as it assenbles into a single
ot in order to acconmmpdate this single phase of

which it is part of the requirenents for the
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residential developnents. | won't go into all the
specifics. It's in the record.

Let nme just note |I was not brought to a
| evel of understandi ng necessarily of what the
argunment was wth the 15-foot building restriction
line and how it related, but | do not feel that it,
in fact, needed to be there necessarily as the tests
were net ot herw se

The |l ast test, of course, would not inpair
the integrity of the zone planner nap. Basically
t he public good obviously is there and | think the
Board woul d concur with the product of unit to be
provi ded and al so the new construction.

That being said, any others want to speak
to the notion? M. Zaidain?

MEMBER ZAI DAIN: Since coming into this
case it seened |like we were going to have anot her
one of those -- well, not another one but one of
t hose types of situations where the support of the
relief requested was based upon the superior design
and public benefit of the project, not necessarily
the strict test that we are required to | ook at.

t hi nk the di al ogue between the Board and the
applicant kind of put my mind at ease and | feel

confortabl e supporting the notion.
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CHAI RPERSON GRI FFI'S:  Very well. O hers?

If not, | can ask that all in favor of the notion
signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  And opposed? Wy
don't we record the vote when Ms. Bailey is ready.

MS. BAILEY: The vote is recorded as 5, O,
O to approve the application. M. Etherly nade the
nmotion. M. Giffis seconded. M. Mller, M.
Parsons, and M. Zaidain are in support and the
applicant requested a summary order, M. Chair.

CHAI RPERSON GRIFFIS: | see no difficulty
in issuing a summary order on this case unless Board
Menbers object. Not noting any objection, we'll do
a summary order on this. Thank you all very nuch
We appreciate your patients. W appreciate you
com ng down here.

Ms. Brown, thank you

M5. BROMN: Thank you.

CHAI RPERSON GRIFFI'S: W're going to take
five mnutes while this applicant noves out and we
al so are nmoving in the next case in the day which is
the appeal. | understand people may need to start
setting up

(Wher eupon, at 2:29 p.m off the record
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until 2:44 p.m)

CHAI RPERSON GRI FFI'S:  Thank you all very
much for your patience this afternoon and let's
reconvene the afternoon session and call the next
case for our review.

MS. BAILEY: This is an appeal and the
nunber is 16998 of Advi sory Nei ghborhood Commi ssion
5B, pursuant to 11 DCVR 3100 and 3101, fromthe
adm ni strative decision of David Cark, D rector,
Depart ment of Consumer and Regul atory Affairs for
the issuance of Building Permt No. B425438, for the
renovati on of a warehouse for use by a community
correction center.

The appel l ant all eges that DCRA erred by
issuing the building permt as the proposed use w ||
al l egedly be operated as a conmunity based
residential facility (halfway house) and therefore
in violation of the prohibition of new residenti al
use in a CGCMDistrict pursuant to Section 801. The
subj ect property is located in the CGM2 District at
prem ses 2210 Adans Place, N E. (Square 4259, Parce
154/ 81) .

Al'l those persons wishing to testify would
you please stand to take the oath. All those

persons wi shing to testify please stand.
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CHAI RPERSON GRI FFI'S:  Anybody planning to

testify today? Good.
MS. BAILEY: Please raise your right hand.
Do you solemly swear or affirmthat the testinony
you are about to give in this proceeding will be the
truth, the whole truth, and nothing but the truth?
Thank you.

CHAI RPERSON GRI FFI'S:  Excellent. Good
afternoon to everybody. As | have sone unfamli ar
faces perhaps, |let ne have you introduce yourself,
those who are sitting at the table in front of us,
and then I'mgoing to take back control and there's
a fewthings that we're going to go through. I'm
going to start on ny right.

MR. CAMARDO M. Chairman, |I'm Joseph
Camardo, representing Bannum W filed a letter of
aut hori zation dated June 13th appointing M. Sean
Whitaker, on ny left. He's adnmitted to practice in
D.C., and ny office, Joseph A Camardo Law O fice in
conjunction with M. Witaker will be representing
Bannum the | esser of the property.

CHAI RPERSON GRI FFI'S:  CGood.

MR COX: M. Chairman, Kevin Cox with the
law firm of Joseph Camardo al so representi ng Bannum

CHAI RPERSON GRI FFI'S:  Very wel | .
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MR, RUSHKOFF: Bennett Rushkoff fromthe

CHAI RPERSON GRI FFI'S:  Your m crophone, M.
Rushkof f .

MR. RUSHKOFF: Bennett Rushkoff of the
D.C. Ofice of the Corporation Counsel representing
t he Departnent of Consumer and Regul atory Affairs.

CHAI RPERSON GRI FFI' S:  Okay.

MR. TEMPLE: Donald Tenple representing
t he appel | ant, ANC-5B.

CHAI RPERSON CGRI FFI'S:  Excellent. Thank
you all very much. W have a couple of prelimnary
matters that the Board will take up, sonme of which
are notions, one of which goes to evidence
subm tted.

| would like to begin, first of all, there
was an issue brought to the Board' s attention
regardi ng one of the nmenbers that was part of the
heari ng, specifically M. Hood. There was a
subm ssion that drew into question his role in this
case and the appropriateness of his role. | want to
address that specifically as the Chairman of this
Boar d.

| found reading through the notion for

recusal little, if any, information that m ght
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provoke nme to | ook to supporting recusal by one of
nmy Board Menbers. Specifically there was tal k of
residency and the difficulty of M. Hood being
inmpartial because he's a resident of Ward 5.

The evidence that there is community
opposition that sonehow may make him prejudice in a
case which, if one looks at it on face with an
appeal, one would assune there's sone sort of
community opposition or a person in opposition.

The fact of the matter of M. Hood's past
performance in his ward is representation of the
community or himsitting on certain associations,
one specifically addressed, that being the Ward 5
Denocrat. | find no rel evancy whatsoever to this
application, nor any connection to information that
may |lead himto be inpartial or unable to sit on
t hi s Board.

| found that information and the specific
testinmony that M. Hood gave at our |ast convening
heari ng was perhaps of question only inits
tineliness in terns of the proceeding but not inits
subst ance whatsoever. | found that M. Hood
addressed only that information that was already on
t he record.

| find that being human, and that's what
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nost of us are, if not all of us on this Board. W
may wel |l have reactions to evidence. | think that
lends itself to the depth of what we do and the
reasoni ng why we have peopl e on boards.

To call into question one nenber's place
of residence or his political affiliations or his
associ ations or her associations puts us all at
jeopardy to do the job that we have to do sitting on
t hi s Board.

W are appointed to this Board and are
essentially volunteers giving our tine to this
service. |If this is the standard by which we have
to conme under in order to serve on this Board, none
of us would be here today. | say that and | believe
that as strong as | need to be.

| did, in fact, have one | ast issue which
di sturbed ne in many respects. The issue of
grandstandi ng and, quite frankly, the overall tone
of the subm ssion calling into question M. Hood's
ability to serve.

But the issue of bringing grandstandi ng up
| can only hope that this doesn't come up agai n or
that we are jeopardi zed or criticized by how we
conduct ourselves when we are fully within our

ability and appropriateness in conducting it in a
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nmore positive and perhaps hunorous sense of what |
am nore accustoned to.

| can only imagi ne soneone asking nme to
recuse nyself for the bad hunor and jokes that |
often conduct during a hearing. | think it is part
of who we are and part of the personalities that we
bring and part of what makes us strong nenbers and
makes us nenbers that were chosen to serve to be
appoi nted and were confirnmed by this city.

Wth that, | will take other comments from
Board nmenbers if they wish. | would also like to
hear from M. Hood on his thinking regarding this
subm ssion and continuing on this case.

MEMBER M LLER: M. Chairman, | was not at
the proceeding but | did read the transcript and al
t he docunents in the record and | would concur with
your findings and further state that | don't believe
the grounds for recusal submtted in the notion are
supported by law by this jurisdiction. | would not
support recusal.

CHAI RPERSON GRI FFI'S:  Thank you.

M. Etherly.

MEMBER ETHERLY: Thank you very much, M.
Chair. | will nost whole heartedly associate nmyself

w th your coomments as well as those of ny other
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col l eague, Ms. MIller. Many of us as nenbers of the
comunity, as residents of the community, of course,
have conm tnents that take us far and w de
t hroughout the city, some of which are political in
nature, sonme of which are sinply by virtue of being
citizens in this fair city.

For a notion to ground itself, a notion of
recusal to ground itself in those types of
comm tments which are part and parcel to being
citizens in this city does ne, indeed, | believe, a
great harm and rai ses consi derabl e concern on ny
part.

As | said, | will echo ny colleague, M.
Mller's, conmments in that | don't believe the
principles of law that were cited in the brief
offered by the party here, the appellee, | don't
beli eve are applicable here because | believe the
di scourse that took place at issue during that
hearing did, indeed, find itself grounded within the
four corners of this hearing roomand not as was
all eged fromsources that cone fromw thout of this
heari ng room

| stand by ny col | eague whol e heartedly.
| encourage in the nost strongest possible terns his

continued participation in this case. [If that
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indeed is not the case as we nove forward, let ne
sinply state that as it relates to the principle
here, once again, for any nmenber of this Board to be
chal l enged, | think, in such a groundl ess way causes
consi der abl e concern.

| am sure that, however, we will be able
to deal with this matter expediously and in a very
fair way and | am absolutely certain that this Board
wll be able to continue adjudicating and deci di ng
the issues that are raised by all parties in this
matter.

| am very hopeful that we use this
particul ar opportunity to di al ogue and di scuss on
this nmotion. | hope we all use it as an opportunity
to, shall we say, refresh the tone of the debate as
we nove forward in this particular case. W wll
continue to hear a lot of very conplex information.

Time tables are going to be disputed.
That stands to reason. This is an appeal. But | am
very hopeful that we will use this as a starting
point to continue to raise the |evel of discourse on
the part of all parties involved. Thank you very
much, M. Chairman.

CHAI RPERSON GRI FFI'S:  Thank you, M.

Et herly.
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MEMBER ZAI DAIN. M. Chair, being the

federal appointee to this Board, | will also say
that | amalso a District resident and | am active
inthe city as well. | just want to say | support
what has been said on the dias in regards to this
i ssue.

CHAI RPERSON GRI FFI'S:  Thank you, M.
Zai dai n.

M. Hood, do you want an opportunity?

MR HOOD: First of all, M. Chair, | want

to thank ny coll eagues for their |evel of support.

It is greatly appreciated. | want to pass out a
letter which I've drafted. | would like for this to
be put into the record. I'mgoing to present it to

staff to pass this out.

This is in reference to BZA Appeal No.
16998, the appeal of Advisory Nei ghborhood
Comm ssion 5B regarding the building pernmt issued
to Bannum Inc. "Dear M. Chairman and Menbers of
the Board, | received a notion for recusal filed by
counsel of Bannum Inc. in the above case. In that
notion counsel clainms that | am biased against his
client and request that | recuse nmyself from
participating further in these proceedi ngs.

He further states that | exhi bited bias
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agai nst his client during proceedi ngs before the
Board of Zoning Adjustnent on April 22, 2003.
cannot disagree nore with counsel's assertions and
the record clearly shows fal se accusati ons agai nst
me. "

"Il read that again. "I cannot disagree
nore with counsel's assertions and the record
clearly shows fal se accusations agai nst nme. |
believe that | amfully able to hear this case and
decide it in a partial manner. Wile | do not
believe | am biased for or against Bannum Inc., |
do not believe it is in the public interest to have
the Board' s tine and attention distracted by these
allegations. Nor do | wish to have these
proceedi ngs tainted in anyway by even an appearance
of inpropriety. Therefore, | respectfully recuse
nyself fromparticipating any further in this case
and | request that another Zoning Conm ssion nenber
be substituted in ny place. Again, | cannot
di sagree nore with counsel's assertions and the
record clearly shows fal se accusati ons agai nst ne."

M. Chairman, | will be recusing nyself in
this case. Thank you and thank you for your
support.

CHAI RPERSON GRI FFI'S: M. Hood, | thank
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you and we respect your decision in this matter.
think it shows great understandi ng and deci si on

making. Wth that, we appreciate you being here and

we will see you again.
Let's continue on then. | do believe we
wi | | have anot her Zoni ng Comm ssioner, M. Parsons,

joining us shortly. Let's nove onto --

MR TEMPLE: M. Giffis?

CHAI RPERSON GRI FFI'S:  Yes, sir.

MR. TEMPLE: Not because | want to, but |
think that the fact that this gentlenman has
literally been forced by virtue of Bannum s notion
to recuse hinmself, | just want to raise a rea
strong | evel of concern because now we have the
appel  ant who has brought this case has been sued in
federal court, the conmmunity has been sued in
federal court, the Zoning Comm ssi on has been
attacked.

| hope that the continuation of the
integrity of which we continue to try to have this
case noved on the nerits is taken to heart by the
Board because we feel that this process unto itself
is a victimof what Bannumis doi ng.

CHAI RPERSON GRI FFI'S:  Okay. Let ne step

back for two seconds and al so, for the record, to
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| et fol ks know the Board did receive subm ssions
from DCRA and al so fromthe ANC representatives
regarding the recusal and we did | ook at that.
This is M. Hood's deci sion.

MR. TEMPLE: That's fine.

CHAI RPERSON GRI FFI'S:  You clearly heard
fromthe Board our opinion. W welcome M. Parsons
to continue with us. | think this is the last we
need to say about it. However, one thing in
parti cul ar.

No matter what's happeni ng outside, no
matter other court cases, no matter what has
happened before, this Board will focus clearly on
the nerits of the appeal and we hope you do that
very qui ckly once we get through notions.

W will be able to outline specifically
details of what we anticipate being tal ked about and
then we will look to the testinony to further define
it. | can clearly say that the Board is entering
with an open mind in terns of what we have seen in
t he subm ssions today so let's continue in that
frame.

| think the first notion to |look at for
our consideration, and these aren't going to be

based on any chronol ogy of subm ssion, but we have a
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notion to file an ANC report out of tine. Let ne

al so note we have sufficient subm ssions on all the
notions so we will not at this point be entertaining
oral argument on the notions.

If we find in our deliberations on these
notions that we need further information, then
will open it up. |If | open it up and ask a question
of one participant, of course, I will go down the
entire panel and have everyone be able to speak to
t he sane question or topic. |If we can keep this
fairly directed, we can get through the notions and
we get to the substance, or not get to the substance
based on the deliberation of the notion.

The first notion essentially in ny mnd
the way | phrased this is the waiving of the timng
requirements for submissions. That is, for the ANG
5B report. W also have attached to that the
decl aration and the neeting m nutes.

| s there any question fromthe Board?

Addi tional information that needs deliberation on
this? 1|s there any opposition | would hear speak to
in ternms of accepting this, or in ternms of not
accepting this into the record? |If there's no
question or clarification, | don't note any

objection and we will then accept this into the
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record and note it. Next --

MR. CAMARDO. M. Chairman, we haven't had
*a chance to respond at all to that notion to accept
the ANC report out of tinme. W were just served
with it late yesterday afternoon.

CHAI RPERSON GRIFFI'S:  Is that correct?

MR. CAMARDO | got a copy of that
docunent from M. Tenple in yesterday's mail

CHAI RPERSON GRIFFI'S:  Are you prepared to
give a brief oral discussion on it now?

MR CAMARDO | really haven't had a
chance to digest the notion but | would like to
reserve any further comments, but | could go ahead
and respond to it quickly if that's okay.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CAMARDO  Addressing the ANC report,
you directed, M. Chairman, the ANCto file a report
several tinmes. The report is deficient. The report
requi renents are there for a very specific reason,
to put everybody on notice as to what the ANC s
position is. | think 3115 lays it out in very nuch
detail .

M. Tenpl e nakes an argunent now that he's
acting nore or less as an appellant and that is an

ANC. If he's acting as an appellant, at the tinme of
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t he appeal he was supposed to have a specific letter
of authorization in the file authorizing Regina
Janmes to file the appeal

Under the | aw you' ve got 60 days fromthe
i ssuance of either when you knew or shoul d have
known about the activity that is going on. Even
assum ng that the permt sonehow triggered the 60
days to start running, Regina Janes went ahead in
January and filed the appeal w thout ANC
aut hori zation. She had no | etter appointing her as
an agent.

There are very stringent rules, very
strict rules on this. There is nothing -- nothing
in the statute about ratification. Now we come
forth well after 60 days, and |I just m ght add the
February 6th public neeting mnutes only tal k about
ratifying her actions to delay DCRA s consi deration
for an issuance of a permt.

It says not hi ng about appealing the
permt. It just tal ks about the issuance of a
delay. That letter of authorization was not on file
at the time she filed the appeal.

Now, we're tal king about ratification,

t hat sonehow ratification fixes all this, but there

is nothing in the case law and there is nothing in
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the statute allowng this stuff to be done after the
fact. That's why the statute is very stringent that
you have 60 days.

This is exactly why we get into this jans
in this situation where we have a conpany now t hat
has a Cof Othat's well into their Governnent
contract because these rules are not being foll owed.

Everybody wants to conme at the 11th hour now and
say, "We'll allowthemto ratify it. W'IlIl allow
themto do this. W'Ill allowthemto be heard. W
don't want to nuzzle the opposition. 1'm being
accused of nuzzling M. Tenple in the ANC. "

But they knew exactly the situation at the
time of the appeal. They went ahead wi t hout any
aut hori zati on whatsoever. Regina Janes filed it.
She coul d easily have gotten the authorization. She
now wants to back door her way in to sonehow ratify
t he action.

Now t hey cone forth with another letter on
April 26, 2003, to try to fix these deficiencies.
They go on to say now nuch di scussion centered on
the neeting. |'mtalking about the neeting with M.
Lowy. Mich of the discussion centered on the
nmeeting and M. Lowy's statenents that he nmade at

the Gtizen's for Safe Ward 5 public neetings.
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But if you go back and read the February
6th nmeeting mnutes that's tal ki ng about, there's
nothing in those nmeeting mnutes even tal king about
t hat .

| f you go back and conpare the April 26
2003 alleged new ratification letter and you want to
go back and conpare it to the February 6, 2003
public neeting mnutes, that's conpletely devoid of
any nmention of M. Lowy and what he said and what
he didn't say which, again, shows the ANC report to
be fatally flawed. It doesn't neet any of the
requi renents what soever of the statute and the
statutes are there for a reason, so we don't get
into these jans.

Once again, |'ve got a client here that
has a certificate of occupancy that is operating
under a $25 million Government contract. Now
everybody wants to say, "Woa, we didn't know what
was going on. OCh, poor us." But it's too |late at
this point in tinme.

CHAI RPERSON GRI FFI' S:  Okay.

MR. CAMARDO Now, to go forth -- | just
want to finish. They go forth with even anot her
letter on May 4, 2003, about resubm ssion of a

letter to ratify an appeal. Again, way past the 60-
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day deadline fromthe building permts.

Even if you're utilizing the building
permts which we disagree with, there's sone sort of
benchmark of running this clock they go well past
that time. Now, these rules haven't been followed.

My client is being prejudiced here. M client is
bei ng severely prejudiced by spending the tinme and
effort of having to respond to this stuff way after
the fact. | would |ike the opportunity to submt
that in witing my opposition to any ratification or
back door attenpts now to sonehow say that she had
authority at the tine. M. Tenple is saying you
don't need to file an ANC report, that sonehow they
are an appellant. Wll, if you're an appellant, you
have to have a letter of authorization at the tinme
you file the appeal. Very strict rules.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR CAMARDO: Now, | would Iike to have
these rules followed. M. Tenple is accusing us of
violating the rules, comng into this jurisdiction
and violating everything. Yet, they foll owed none
of the rules and this is why we've got a problem
This is why everybody gets excited, at |east on our
end.

CHAI RPERSON GRI FFI'S:  Very well. Thank
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you.

M. Tenple, we'll go to this side.

MR. TEMPLE: | apologize if | caused
anybody to be excited.

CHAI RPERSON GRI FFI'S:  Frankly, 1've been
here for a long tine today so let's keep it specific
and not be so animated and anecdot al .

MR TEMPLE: We nean to direct that to
everyone here.

CHAI RPERSON GRI FFI'S: | understand. |'m
| aying out the ground work. Let's keep it specific
and directed because, |1'lI|l be honest with you, at
this late hour as we continue init's going to help
t he Board focus on what you actually want us to
know.

MR. TEMPLE: Thank you very nuch

CHAI RPERSON GRI FFI' S:  Okay.

MR TEMPLE: We subnmitted two notions and,
on one hand, despite your order, one of the points
we sought to clarify was the fact not that we were
distinct, i.e., an appellant versus ANC, but as the
ANC in submtting and filing an appeal, the ANC did
not have to conply with 3115, | believe it is.

Qpposition was that is usually for third

party petitions or appeals -- applications or
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appeal s, and we nmay very well be wong, but in
readi ng that particular provision, that requires the
ANC to submt its position as to a third party's
appeal or application.

Assumi ng that we are wong, we submt it
totry to correct that requirenent which was to file
the report that you ordered the ANCto file and we
conplied with your order. To the extent that we
conplied with your order, which was essentially we
spoke about it at the last hearing, those particular
i ssues were stated in the mnutes. W believe we
conmplied with the filing of the report.

We al so indicated that we don't think it
is this Board's role or desire -- it shouldn't be --
to go back and question what is happening at these
ANC neetings. The ANC nenbers are not |awyers.

They are nenbers of the community.

Their representations, which have cone in
the formof a declaration which is unrefuted, are
what they are. W think that the Board, especially
given the circunstances of this case, and we
underscore that.

One of the problens that the ANC has had,
and it's a Catch 22 and perhaps all the Board

doesn't know, but the ANC nenber who filed the
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appeal was subsequently voted out of office and
since then the ANC has not been able to convene.

There are politics which I need not
di scuss here which have affected the ANC s ability
to do sone of the things that the gentleman is
speaki ng about other than to file the report that
has been fil ed.

CHAI RPERSON CGRIFFIS: It doesn't nmke it
easy. W have | anded on both sides based on
specifics. Cearly we do understand and appreciate
the fact that the ANCs aren't |awers or have | egal
counsel inmmedi ately invol ved.

We have al so cautioned that people file
i mredi at el y upon which they know or should -- well,
t hey obviously know -- so that we can start the
timer so we don't go into tineliness. W are at a
difficult situation in |ooking at this.

Let ne hear from Board Menbers because |
think the facts of the natter are laid out fairly
clearly to the extent that they can be. Let's
perhaps put this to rest.

Ms. Mller

MEMBER MLLER. | think it's very
inmportant to show that the ANC is authorized to

bring a case on behalf of the community. Sonetines
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with respect to ANCs it's not always in a neat
package as we would |like to see it. W have to be
assured that they, in fact, are authorized to bring
t he case

| do find that it's msleading to say that
the mnutes don't reflect that they were authorized
to bring the case. | was confused by that argunent.
When | finally | ooked at the mnutes carefully, it
didn't just say that they were authorized to submt
a letter to delay DCRA's consideration for issuance
of a permt. It says that Conm ssioner WIIliam
Shelton noved to ratify and submt a letter of
Appeal to the BZA. Wth that |anguage in there,
am confortabl e finding that the Conm ssion was
authorized to bring an appeal. There were other
t hi ngs m ssing such as was there a quorum or what
was the vote and that was subsequently suppl enent ed
inthe record in time for us to be able to determ ne
whet her or not the ANC is authori zed.

CHAI RPERSON GRI FFI'S:  Thank you, Ms.

Mller.

O hers?

COWM SSI ONER PARSONS: | first want to say
that |'mhappy to fill in in this unfortunate
circunstance. | have reviewed the entire record in
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this case so |'mprepared to nove forward. | would
associate nyself with Ms. Mller's recent remarks on
this issue.

MEMBER ZAIDAIN. As would I, M. Chair.

CHAI RPERSON GRI FFI'S:  Very well. D d the
Governnent want to respond to the request to accept
into the record?

MR. RUSHKOFF: W don't have a position on
this issue, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you. |Is there

an action then? | had taken a base poll and no
opposition was related. |If anyone has changed their
position, | would hear change of position. If not,

we can accept that information to the record finally

or in that final form Very well. Not noting any
opposition we'll take it as a consensus.
Let's nove on. First of all, there's an

evidentiary question. There was a subni ssion of
tapes into evidence. | would highly doubt that al
of the participants in this have copies of that tape
but I would hear it if they do. W received one
copy of the tape. Actually, two tapes as |
under st and.

We require any evidence submtted into the

record to be provided in 20-copy form There's a
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reason for that. It obviously has to go out to al
the participants. It has to go to all Board
Menbers, it has to go to staff, and it has to go to
record.

We have several options if we accept that
into the record. One is that we give tine to
provi de 20 copies. The other is we play it here
today. | amof the position that we will actually
play it today if we get to that point and that is
sonmet hing that wants to be submtted into the
record.

| think it should be absolutely clear that
those tapes are not in the record as of yet. Board
Menbers have not reviewed that. |If that is
sonet hing that needs to be done, we will do it here
and that way it can actually be addressed in this
forumand i nmedi ately by those that produced it.

Are you famliar with what |I'mtal king about?

MR. CAMARDO | know that previous
counsel s have raised this with the Board in the past
that there was three or four tapes that were
all egedly submitted by M. Tenple and we still don't
have any copies of those. This has been about a
nonth and a hal f.

We have asked M. Tenple for copies of
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t hose tapes on a nunber of occasions. | would very
much object to the airing of any tapes at this point
intime until we can | ook at themto determ ne what,
if any, prejudicial effect they may have.

CHAI RPERSON GRI FFI'S:  Wait a m nute.

You' re asking to review evidence that woul d be
submitted before we see it?

MR. CAMARDO. Well if, in fact -- if, in
fact, okay, there is sonething on those tapes, we
would like to see what it's all about. | don't want
to be surprised. It's not the tinme at a hearing to
pl ay tapes and force us into a position of objecting
to the tapes, of responding to the tapes.

CHAI RPERSON GRI FFI'S:  What woul d be
different with calling a witness and havi ng t hem
give testinony that you could cross-exam ne and you
concei vably could be surprised by anything that
happens here today?

MR. CAMARDO Basically on the tapes we're
not going to have the ability to cross-exan ne
anybody on those tapes. At least with a valid
witness in front of us we can listen to their
testimony and then cross-exam ne themw th docunents
or based on what they have testified to.

CHAI RPERSON GRI FFI S: Here's the i nherent
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MR MOY: M. Chairman, we have two
separ at e tapes.

CHAI RPERSON GRI FFI'S: And they were

submtted by? Whose tapes are they?
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MR. MOY: They were submtted by ANC-5B as

part of their prehearing subm ssion. |It's exhibit

-- it'sinthe file listed as Exhibit 16-A.

CHAI RPERSON GRIFFIS: M. Tenple, is the

per son who produced these tapes here today?

MR TEMPLE: W will withdraw the tapes as

an exhibit. Thank you.

CHAI RPERSON GRI FFI'S:  Okay. That clears

t hat up.

We al so have a notion for reconsideration

subm tted, notion for reconsideration of the notion

to dismss. The Board has revi ewed that subm ssion

and notion. In ny reviewng and |ooking at it |

did

not find that there was enough information or new

i nformation they woul d have us consider. More

inmportantly, | must say that we don't have a process

or neans to reconsider notions. | can say that we

have | ooked at it. W have the notion for dism ssal
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which | think is appropriate to take up. Let ne see
if ny Board nmenbers concur that | do not believe
that it is appropriate or needed for us to take up a
reconsi deration of a prior notion which was
substantially and sufficiently deliberated -- heard
and del i berated on.

MEMBER ZAIDAIN. M. Chair, | would agree
that we have spent an inordinate anount of tinme
debating a lot of these issues. Actually, these
exact issues raised in the notion so | would support
t hat .

CHAI RPERSON GRI FFI'S:  Very well. Moving
on to the notion to dismss on new grounds, we have
di scussed sone of these briefly. Let ne list them
out as they are laid out by the intervenor in this
case. The Board is without jurisdiction to consider
an i nstant appeal regarding issuance of the buil ding
permt to Bannum for the operation of a conmunity
correction center.

Because D.C. has recently issued a
certificate of occupancy to Bannum for the property,
the Board is without jurisdiction to hear an instant
appeal of the ANC-5B having neither ratified the
filing of the appeal or the issuance of the building

permt to Bannum
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Then alternatively assum ng the ANC-5B did

ratify a filing, the ANC has failed to file the
required authorization. 1In the first note, it's an
interesting notion to provide a notion to dism sSs
based on the fact that there was a second offi ci al
deci sion or action by an adm nistrative body in the
District of Colunbia, that being a certificate of
occupancy.

| do not think that actually npots or
gives ground to dism ss a current appeal based on
the permt. Quite honestly, it nmay just open up the
idea that the certificate of occupancy itself as a
separate and individual action is appeal abl e but |
do not believe it goes to the connection of how we
woul d need to disnmi ss the appeal that's before us.
Are there other comments on the first issue?

Taking up the second issue in ternms of --

MR. CAMARDO M. Chairman, can | be heard
on the first issue about the C of O noboting?

CHAI RPERSON GRI FFI'S:  Okay.

MR. CAMARDO. If you just wll indulge ne
just for a mnute. The issue is a challenge was
made to building permts trying to back door zoning.

Now, at the last hearing we raised the issue and we

made a proffer that we woul d have Rhonda Chapell e
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testify as to the fact that she was on the ANC
Comm ssion and this was brought to her attention
| ast year, those two letters.

CHAI RPERSON GRI FFI'S:  The Zoni ng
Adm nistrator's letters?

MR. CAMARDO  The Zoning Administrator's
letters. The Board considered that and the Board
did not allow Rhonda Chapelle to testify. | think
t he Board ought to hear sone testinony from Rhonda
Chapel | e and reconsi der the notion on tineliness
because she will testify that the ANC knew about
those letters |ast year making the appeal untinely.
Now, | would ask the Board once again to reconsider
that. Second of all --

MEMBER ZAI DAIN.  Can we address that now?

CHAI RPERSON (RI FFI'S:  Yes.

MEMBER ZAI DAIN. | would strongly disagree
with that. W' ve heard nunerous appeal s based on
that fact and there is no official decision made by
the adm nistrative officer until there's a permt
i ssued. There's no plans associated with it that
are a matter of public record. It would be bad
policy of this Board to accept those letters as
appeal able to this body for consideration so | don't

see any need to reconsider that issue.
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CHAI RPERSON GRI FFI'S:  Thank you, M.

Zai dai n.

O hers?

MEMBER ETHERLY: | woul d agree, M.
Chairman. | think we exhaustively discussed that

i ssue during our discussion of the prior notion. M
concern echoes M. Zaidain's. The ability to work a
rul e where you have this exchange of letters taking
pl ace between a party and various aspects of the
District Government but in the absence of that

clear, brightline official action just raises notice
concerns for ne. | just think it would be a
slippery slope to go down, M. Chairnman.

CHAI RPERSON GRI FFI'S: | think we can
clarify it even further than that. There is a
reliance upon this official. | don't think we're
gquestioning the fact of a Zoning Admnistrator's
interpretive letter that is signed has substance and
of ficial standing.

The point conmes down to whether it is
appeal able to this body and what woul d be the actual
product of the appeal if we were to hear it. There
are issues and if we were to rule and, believe ne,
we | ook at this specifically, but we have to | ook at

the overall world of which our decisions would fit.
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If we were to grant the clock to start on a Zoning
Adm nistrator's letter, first of all, they are not
publi c.

Whet her they are shared or not is an
i ndi vi dual specific and one's understandi ng of that
coul d conme under question, too, whether the ANC
actual ly knew what that was or whatever. | think
that would run into sonme great trouble with it. M.
Zai dain brings up an excellent point.

One can get a Zoning Adm nistrator's
interpretive letter signed without proper docunents
and, in fact, it my not even be used. One can
accunmul ate half a dozen dependi ng on the Zoni ng
Adm nistrator -- that's a joke, a little bit anyway
-- for each project and eventually not design or put
into construction docunents all the need for that
type of release or interpretation so | would agree.

You were going on to other points.

MR. CAMARDO | have sone ot her points but
| would just like to offer this is the reason why we
get into these jans because once a building permt
is issued you are assunming the proper zoning is in
pl ace and a person relies upon a building permt to
start his buil ding.

CHAI RPERSON GRI FFI'S:  But you're arguing
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the rights of an appeal. |It's a given that if you
pull a permt, yes, the DCRA has obviously reviewed
it for all of its requirenents and issued the
permt.

The point of the appeal, and the
fundanmental point of the appeal, is for us to hear
whet her the Zoning Administrator erred in their
decision. There was a decision. W're not
guestioning that.

| don't see how you're getting us anywhere
new by bringing us back to the fact that there was a
permt issued, there's a certificate of occupancy.
That's why, regretfully perhaps in sonme cases, why
we' re here because we do hear the appeals of those
deci si ons.

MR CAMARDO. On to a new issue. Wth
that being said, building permts issued and appeal s
filed. GCkay? They proceeded to the court to try to
get a stay and they couldn't get a stay. This Board
has no authority to grant any stay.

Since that time a zoning official, the
director, cane forth and said, "Bannum you have

proper zoning," which basically trunps this Board

now from maki ng any determ nation. |f you | ook at

the certificate of occupancy dated May 2, 2003, it
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says --

CHAI RPERSON GRI FFI S: Are you sayi ng that
a certificate of occupancy trunps the Board's
ability to hear an appeal ?

MR. CAMARDO Let ne get into it for a
second. | just want to go through the rules for a
m nute. Now you've got a building permt that got
chal l enged. Cenerally building permts don't go
into the issues of zoning. They go to the basic
prem se of something is wong with the buil ding.
You're not building the thing up properly. You
don't have the right air conditioning in there.
That sort of stuff. It doesn't go into zoning.

CHAI RPERSON GRI FFI'S:  The pernmits go into
zoni ng.

MR. CAMARDO W th that being said, now,
Bannum went forth after their building permt, after
they relied upon their building permt, built out
the prem ses with all kinds of noney, and went forth
again to D.C. and they said, "W want a C of O "
Basically they were issued a C of O David d ark,
director, basically says your use is good. He nade
a new determ nation. He is a quasi-judicial
officer. He can nake that determ nation.

Now, according to the |law that
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determ nation has to be appeal ed so he stepped in
and he basically interceded. He said basically,
"You have proper zoning. Here's your Cof O You
can get in there and you can use the prem ses."”
According to the rules and regul ations, 118.1, they
have a right to appeal that C of O It says here,
"Any person agreed by the action of the director
granting w thholding, revoking a certificate of
occupancy nay appeal the action to the Board of
Zoni ng Appeal ." That being said, a quasi-judicial
of ficer made a determ nation which has to be
appeal ed. He's stepped in now.

CHAI RPERSON GRI FFI'S:  How i s that hel ping
us with our current appeal? Wat you've just said
is that sonebody has the ability to appeal the
certificate of occupancy.

MR. CAMARDO The building permt is over
with. [It's too late. The place was built out.
It's done with. Now you go on to the next stage and
you get a C of O and they were granted the C of Q
certificate of occupancy, and they have every right
to appeal that, but that's not before the Board
right now To go forth after that COis there and
to ignore those appeal procedures with the CO and

then try to back door now, an attack on the CO
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okay? A back door attack on 188.5.

CHAI RPERSON GRI FFI'S:  \When was the
certificate of occupancy issued?

MR. CAMARDO It was dated May 22nd. If
the Board goes forth on this thing, basically they
are allowi ng a back door attack -- May 2nd. | stand
corrected. May 2nd it was issued -- they are
allowng that to be attacked in the wong form An
appeal would have to be made on that and this Board
woul d have to reconvene.

Now, | can cite to case law. |'m | ooking
at the Burka decision which was cited in our brief,
"Attacks on a C of Obelong in the first instance
before the Administrator. |It's got to go before the
Adm nistrator and then it's got to go before the
BZA. They are given great presunptions of validity
under the case | aw once you obtain a certificate of
occupancy.

CHAI RPERSON GRIFFI'S: | don't disagree
with you that the certificate of occupancy is
appeal abl e.

MR. CAMARDO. But that's the formthis
matter belongs in now. You can't attack the COin
this formas we speak.

CHAI RPERSON GRI FFI'S: Do you have a
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problemw th two appeal s running concurrently? 1Is
t here anything precluding? | nean, what you' ve done
is just laid out a second strategy as | understand.

MR. CAMARDO. | haven't laid out a second
strategy. |'ve laid out the right formto take it.
The issue right now before this Board i s noot.
That issue is over with. The issue on the building
permt is done and over wth.

MR TEMPLE. M. Giffis, may | be heard?

MR. CAMARDO The director stepped in and
trunped the appeal by saying, "lI'mgiven this. You
have valid zoning. Here's your Cof O" Now we go
to 118 and you can't have two different appeals
going at the sanme tinme. |It's what they have
determined in the law to be coll ateral estoppel.
Once an issue has been decided by a quasi-judici al
officer such as M. Cark, that's case bared.

CHAI RPERSON GRI FFI'S: | understand your
point. You just brought up a question that | had.
You cited Section 118.5. O what?

MR. CAMARDO. Let ne get it for you here.

The Admi nistrative Code of the District of Colunbia
Regul ations, Section 118 entitled Certificate of
Cccupancy.

CHAI RPERSON GRI FFI'S:  DCMR what ?
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MR. CAMARDO  118.1.

CHAI RPERSON GRIFFI'S:  Title?

MR. CAMARDO Certificate of Gccupancy.

CHAI RPERSON CGRIFFI'S: | nean, what is the
title of the DCVMR? Is it 12 or 22 or what?

MR. CAMARDO. Admi ni stration Enforcenent
Chapter 1.

CHAI RPERSON GRI FFI'S:  Ch, one. Is that
correct, Ms. Monroe?

M5. MONRCE: | think it's actually Title
12, Chapter 1. Does it say Title 12 anywhere on
t her e?

MR. CAMARDO Title 12, Chapter 1

CHAI RPERSON GRIFFI'S: Title 12.

MR. CAMARDO 118.1 and 118.5. Any agreed
person by the action of a director granting
wi t hhol di ng of revoking a C of O nay appeal the
action to the Board of Zoni ng Adj ustnent.

CHAI RPERSON GRI FFI'S:  Okay. So your point
clearly is the fact about the permt is nooted by
the fact of the issuance of the certificate of
occupancy whi ch was done on the 2nd of May '03 and
indicating on the admnistrative DCVMR cite that
you' ve just given us, 12 118.5, it clearly lays out

the certificate of occupancy.
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MR. CAMARDO. It's not only an issue of

nootness. It's an issue of collateral estoppel. A
| egal issue has already been determ ned by the

di rector who has that power to do that under the
law. He's made that determ nation and the BZA has
not authority at this point intinme to trunp or
overtake that determ nation

MEMBER ZAI DAIN: | just have a question.
How do you rectify that opinion with 3100.2 which
basically gives the Board the ability to hear any
decision by a admnistrative officer, albeit a
buil ding permt or a Cof O? | just don't see how
the C of Otrunps the building permt in ternms of
what we are allowed to hear. They are both
adm ni strative decisions. They are both appeal abl e
in my mnd.

MR. CAMARDO. Yeah, but the C of O
deci sion was done after this appeal was filed and
it's a determnation as to was there proper zoning
t here.

MEMBER ZAIDAIN: Right. That's the
process of DCRA, to back up their permt in which
the permt was issued nobody --

MR. CAMARDO But C of Os carry a very

high validity in the courts. Once you have a CO you
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have a property interest. It's a constitutional
protected property interest. This is sonething that
is not taken lightly by the courts.

That certificate has been given to ny
client. |If they want to challenge that, it's not
for this Board to challenge it. It's for a new
appeal to go before this Board to challenge it. You
don't have jurisdiction nowto attack through a back
door nethod the C of O

| f you entered a determ nation, sonmehow
M. -- the other side here, M. Tenple, is going to
take that determ nation and he's going to try to
have the seal revoked. That's a back door attenpt.

That's not what the law is all about.

MR TEMPLE: M. Giffis, may | be heard?

CHAI RPERSON GRIFFI'S:  If the permt was
found to be invalid by this Board, would the C of O
stand?

MR. CAMARDO The permt was found to be
invalid by this Board, would the CO stand. It
shoul dn't stand.

CHAI RPERSON GRI FFI'S: M. Tenpl e.

MR. TEMPLE: Yes. | just want to briefly
address this point. The reason why we're here today

is because when this issue was raised in the D.C.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

177
Superior Court --

CHAlI RPERSON GRI FFI S: | don't want to hear

what happened in the D.C. Superior Court.

MR. TEMPLE: Well --

CHAl RPERSON (RIFFI'S: | want you to
address this point that he's bringing up.

MR. TEMPLE: Wth all due respect, | want
to make a record, though, on a point. That is that
t hey cannot under the law -- he speaks about the
law. May | finish, please?

CHAI RPERSON CGRI FFI'S:  Yes, but don't
establish a record for ne.

MR. TEMPLE: |'m established perhaps for
the Court of Appeals, not for you. This gentlenman
spoke without interruption. As soon as | spoke, you
cut me off w thout being able to nmake ny | egal
ar gunent .

CHAI RPERSON GRIFFIS: I'msorry if it
seens |ike |I'minbalanced but | will be interrupting
substantially, especially when we get into this
because | need to focus on the appeals.

MR. TEMPLE: If you give nme the benefit of
conpleting nmy argunent, | think it wll benefit you.

CHAI RPERSON GRI FFI'S:  Good.
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MR. TEMPLE: The point is there is a

principle called judicial estoppel. This gentlenan
can't go into D.C. Superior Court and say the BZA
has the authority to hear the case, not the court
and t hen when we cone to the BZA argue that the case
shoul d be dismissed. It is the sane principle as
collateral estoppel. That's point No. 1.

Point No. 2 is this. The appeal before
you is, in fact, two prong. It is the permt, no
guestion. But the underlying issue relative to the
permt is that of whether or not the community based
residential facility of 150 beds can be located in a
CM2 district as a matter of right. That issue is
not nmoot and we think that issue is properly before
you. Thank you.

CHAI RPERSON GRI FFI'S: Let me be clear.

That issue when you tal k about -- you characterize
this as a CPR wap in the zone, you're saying that
is relating to the certificate of occupancy?

MR TEMPLE: No, that's related to the
permt.

CHAI RPERSON GRI FFI'S:  Okay.

MR. TEMPLE: It al so happens to be rel ated
to the certificate of occupancy. For the record, an

appeal wll be tinely filed by the conmunity on the
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certificate of occupancy. It's just not before this
particul ar panel or this particular point in tine.

CHAI RPERSON GRI FFI'S:  (Okay. Board? Oh,
|"msorry. Does the District have a comment ?

MR. RUSHKOFF: DCRA's view woul d, | think,
be simlar to that expressed by sonme of the Board
Menbers that there are two deci sions here which
coul d be appeal ed.

It's very possible that the appeal of the
buil ding permit here may end up establishing certain
principles that would resolve the issue of the
certificate of occupancy as well, although that is
not necessarily the case. It seens to nme we should
just deal with this appeal now and if there is a
| ater appeal on the certificate of occupancy, we can
deal with that then

CHAI RPERSON GRI FFI'S:  Very well. M.

Et herly.

MEMBER ETHERLY: M. Chair, | would agree
with the statenment that was just brought forward by
both the appellant and the appellee. | think there
are two slices of this cake that the intervenor is
trying to get at here. The underlying zoning
question still very nuch attaches to this appeal.

That, | think, is a very strong argunent
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agai nst the grounds of nootness here. | think M.
Tenple hit on it in terns of that question stil
bei ng very nmuch alive and is in no way rendered
silent or nooted by the certificate of occupancy.

| think, secondly, |I definitely have sone
difficulty with the I evel of weight that we are
attaching to the certificate of occupancy such that
it is arising to a constitutionally protected right.
Just sinply put, M. Chairman, | don't think there
is any nore tine to be gained by a further beating
of this dead horse. | think we are pretty close to
being able to decide this particular aspect of the
not i on.

CHAI RPERSON GRI FFI'S:  Okay. Ohers?

Course of action then? O do you want to continue

down to the third issue? |I'msorry to interrupt
you.

MEMBER ETHERLY: | woul d sinply ask how
woul d you like to proceed? | think you' ve been

goi ng through the notions.

CHAI RPERSON GRI FFI'S: W are at the second
and third actually after the first of the
certificate of occupancy. It goes to the ANC, first
of all the ratification. Second of all, the

requi red aut hori zati on.
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| believe, Ms. MIler, you addressed that.
| don't know if you wanted to give any specifics or
further additions to that, but I think we did talk
about the ANC in terns of the subm ssions and the
ratification and their position on that with
accepting into regarding the first notion their
i nformati on.

| wll, as we have done on all the others,
now go to M. Camardo. Am| saying that correct?

MR. CAMARDO. Correct.

CHAI RPERSON GRI FFI'S: Okay. Did you want
to brief us briefly on those last two issues?

MR. CAMARDO W still have not -- let ne
just raise this with the Board right now as far as
our past notions go. W raised the issue last tine
of the coll ateral estoppel argunment. The Board kind
of took a position that they would just wait and see
on that issue.

W' ve got some nore testinony to present
on the issue of collateral estoppel. W have
another witness or two to present and sone new facts
regardi ng what has transpired since the |ast hearing
until now. More of a reliance sort of situation.

W' ve expended nore nonies. We've relied upon the C

of Othat's been issued now W would |ike to be
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heard on that with sonme additional testinony.

CHAI RPERSON GRI FFI'S:  Okay. You don't
have any other issues then regarding the second and
third points of your notion?

MR. CAMARDO. On the issue of tineliness I
think we've already discussed that. | have a
wi t ness, Rhonda Chapelle. The Board has el ected not
to hear her. W nade a proffer last tine at the
| ast hearing that she was going to testify, that she
was an ANC conmi ssioner and this matter was brought
bef ore her.

The ANC was well aware of it and well
aware of the letters. They knew at the tine that
the Board is declining to allow us anynore
testinmony. There's nothing | can do about it except
to have ny objection be noted for the record.

CHAI RPERSON GRI FFI'S:  Okay. W appreciate
that. | think we do have a full understandi ng of
your position.

Yes, in ternms of the estoppel we did hold
that in abeyance in the last notion. | think we are
perhaps prepared to discuss briefly that today. |Is
there a first action by the Board regarding the
notion to dism ss on new grounds which outline the

three issues that we've just gone through?
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COMM SSI ONER PARSONS: | nove we deny this

not i on.

MEMBER ETHERLY: Seconded, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you. M.
Parsons, speak to the notion, M. Etherly, or any
ot her Board Menbers?

MEMBER M LLER: |'mjust not clear on
whi ch issues are involved in this notion.

CHAI RPERSON GRIFFI'S: It's the new notion
to dismss -- the notion to dismss on new grounds.

The new grounds were, first of all, the
jurisdiction for our consideration of the appeal of
the permt regarding the fact that a C of O was
i ssued.

It al so went to whether the Board was
wWithinits jurisdiction to hear the appeal because
the ANC-5B never ratified the filing of the appeal.

The third issue was, in the alternative, assuni ng
that 5-B did ratify the ANC had failed to file the
required authorization for the appeal.

MEMBER M LLER:  Thank you.

CHAI RPERSON GRI FFI' S:  Furt her
clarification? D scussion of the notion?

MEMBER ETHERLY: Just on the basis of

di scussion, M. Chair. | think we have adequately
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exhausted all three grounds here. | don't believe
t he argunent of nootness, as well as | sinply don't
buy that as it relates to the certificate of
occupancy.

The underlyi ng question of the zoning

violation, | think, is still very much alive and
well in this particular case before us. As it
relates to the ANC aut horization, | just don't think

we're there either

| would note that 3112.4 of our prehearing
procedures for appeals does provide that the Board
may at anytinme require additional evidence
denonstrating the authority of the agent to act for
t he appel | ant.

| believe even if we were, shall we say,
accepting of the intervenors argunment that there was
an absence of ratification here it would, indeed,
very much be within the purview of this Board to
accept evidence speaking to ratification at whatever
time it chooses to do so.

| think we have sufficient evidence in the
record that's been offered by the appellant to
support the decision and will of the ANC to nove
forward with an appeal in this matter. And then as

it relates to the issue of subsequent -- of reliance
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on -- actually, I'll just pause at those two grounds
and al |l ow ot her nenbers to speak, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you. You
woul d probably be best to continue on if you have
nore to say.

MEMBER ETHERLY: Refresh ny recollection
on that third ground. | just want to be clear once
again. Is it the third ground for dismssal? |
t hought we were m xi ng and matching here. The
ground for dismssal, could you reiterate that one
nore time for me, M. Chairman?

CHAI RPERSON GRIFFIS: | will read it.
It's in the alternative if two didn't hol d.
Assunming that ANC-5B did ratify the finding of the
appeal the Board was wi thout jurisdiction to hear
this appeal since ANC-5B has failed to file the
requi red authorization with the BZA as required by
t he rul es.

MEMBER ETHERLY: Thank you, M. Chair. |
will essentially state that the docunentation that
we received into the record clearly satisfies both
grounds 2 and 3 of the notion and it would be ny
strong encouragenent that mny coll eagues continue to
support this nmotion to deny the notion to dism ss on

t he basis of new grounds.
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CHAI RPERSON GRI FFI'S:  Very well. Anyone

el se speak to the notion? Then | would ask for al
those in favor of the notion signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  Opposed? W can
record that vote.

M5. BAILEY: The vote is recorded as 5, O,
0 to deny Bannum s notion to dism ss on new grounds.
The notion was made by M. Parsons. M. Etherly
seconded. M. Zaidain, Ms. Mller, and M. Giffis
are in agreenent.

CHAI RPERSON GRI FFI'S:  Very good. Now, we
did hold the issues in abeyance in terns of
collateral estoppel | believe we can take this up as
my first outline was to take this into deliberation
if we are required to have additional information we
can address then those participants here.

Ms. MIler, did you want to start that
out ?

MEMBER M LLER: Bannum has noved to
di sm ss the case on grounds of estoppel and | aches
setting forth the el enents of estoppel and citing
D.C. Court of Appeals cases. | noticed that Bannum
didn't seemto cite one of the nore recent Court of

Appeal s cases, Charles Sissen versus D.C. Board of
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Zoni ng Adjustnent, respondent, and Mldred R C ary,
intervenor found at 805 A 2nd 964.

It's an August 29, 2002 case. It seens to
gi ve us sone guidance in this case and | would like
to refer that specifically the Court of Appeals
states that the defenses of estoppel and | aches are
judicially disfavored in the zoning context because
of the public interest and enforcenent of the zoning
laws. What | also found inportant in that case is a
reference to the principle that estoppel may not run
against a third party such as the ANC.

This case didn't involve the ANC but it
was in reference to estoppel not running against a
nei ghbor but, in fact, running against the
muni ci pality which is the District of Colunbia. |
think that it's relevant to this case with respect
to the principle of law set forth in here.

The ANC didn't issue any letters to | ead
Bannumto rely on. That was done by the District of
Col unbi a and, therefore, | don't believe based on
this case that it would be appropriate to dism ss
t he case agai nst the ANC on the grounds of estoppel.

CHAI RPERSON GRI FFI'S:  Good. O her
coments? Questions? darifications?

M. Etherly.
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MEMBER ETHERLY: Thank you, M. Chair. |

believe the instant case is indeed very instructive
on this point. | appreciate ny coll eague bringing
that to our attention. | also think that as we talk
about this issue of estoppel and | aches we are kind
of once again conmi ng back to the question of
Bannumi s reliance on "affirmative acts of the
District of Colunbia Governnment” or various aspects
of that body.

| think this is still a very inportant
i ssue that you perhaps already heard sone
frustration fromthis Board around. Once again, you
have very clear affirmative acts in ny mnd which
are, one, the issuance of the permt and, two now,
the i ssuance of a certificate of occupancy.

If we were to accept this argunent of
estoppel and | aches, it would al nost seemto foll ow
then that there would be no ground for appeal of the
certificate of occupancy because, as the argunent
goes, because of substantial reliance that Bannum
has al ready established, or is seeking to establish,
by virtue of expenditures or what have you, you
shoul d be allowed to conti nue.

That just doesn't follow for me as | think

we have al ready established in our dial ogue on the
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dias, M. Chairman, clearly if the appellant chose

to nmove forward with an appeal of a certificate of

occupancy, that appeal would indeed be tinely filed
if it were done at this particular point in tine.

On the one hand | aches whi ch, once again,
speaks to unreasonabl e delay in chall enging
approval, | think sinply doesn't apply here. It
definitely wouldn't apply in the context of a
certificate of occupancy.

| think as it relates to the issue of
estoppel, one, the good faith argunent here, |l
| eave that prong alone for a nonent but, once again,
returning to the affirmative acts of the District |
think the key markers here, the key mlestones are
t he i ssuance of the permt.

We have that appeal tinely filed here by
virtue of our own case | aw that has devel oped on the
i ssue of tinmeliness of an appeal. | just don't
think all three prongs of the estoppel test are net
by the nove in this instance, M. Chair. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you, M.

Et herly.
Ms. MIler
MEMBER M LLER | just would like to add

to the discussion on |laches with respect to
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unr easonabl e del ay and chal | engi ng approval and what
is the triggering point. 1In this case the Board is
saying that the triggering point is the building
permt.

The reason for that as opposed to the
letters is that ANCs get official notice of building
permts. They don't get official notice of Zoning
Adm nistrator letters. W're not just talking about
an ANC. W' re talking about an ANC in the context
of the community and the conmunity has to be
officially notified before the time can start to
run.

CHAI RPERSON GRI FFI'S: O hers?

COW SSI ONER PARSONS: M. Chai r man,
concur with what's been said and | don't think the
Board woul d be served by any further testinony about
expendi tures nmade over the past nonth or two. |In
that regard | think I'"'mready to make this deci sion

CHAI RPERSON GRI FFI'S:  Very well. O hers?

Very well. Yes, | think it is docunented and
obviously the longer the tine goes, M. Parsons --

(Wher eupon, at 3:48 p.m off the record
until 3:53 p.m)

CHAI RPERSON GRI FFI'S:  Let ne see, are

peopl e ready to go instantly? Do you need five
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mnutes to get organized? W wll start with the
appellant's case. W wll nove into the appellee
and then we will have the intervenor Bannumt hird.
Then we will have rebuttal testinony and cl osings.

There is conceivably no way we wll go

through all of that today. W have two hours left.
What | would |like to do is get an assessnent, M.
Tenpl e, of how nuch tinme you need to present your
case and how many w tnesses you're calling.

MR. TEMPLE: | wanted to make sure that ny
thinking is consistent with your approach here.
wanted to give a brief statenent on behal f of the
appellant. Then prior to calling the appellant we
wanted to call a Government witness who is presently
here. Then the appellant m ght speak briefly. |
can present our case and that's the extent of our
case. O hers may testify. Probably w thin an hour
and 15 m nutes.

CHAI RPERSON GRI FFI'S:  Ckay. That's
substantial. Wen you say others may testify, are
you cal ling w tnesses?

MR. TEMPLE: W have one w tness who we
would like to call. That doesn't include the
appel lant who is a party.

CHAI RPERSON GRI FFI'S:  Okay. That's fine.
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Just to be clear, obviously this isn't a public
hearing on a variance or special exception which
there is a point where we will open up the forumfor
persons to testify either in favor or support. W
w Il define the issues which | think you are
starting to do already. You will need to cal
Wi tnesses that will speak to that specific issue or
t he basis of the appeal.

MR. TEMPLE: To the extent that | think
this is a mtter of law and not a matter of
politics, our position is very narrow. That's what
we want to address.

CHAI RPERSON GRI FFI'S:  That should be to
the full extent. Shouldn't it, M. Tenple?

MR TEMPLE: |'msorry, sir?

CHAI RPERSON GRIFFI'S: That's to the ful
extent.

MR. TEMPLE: Absolutely. To the ful
extent.

CHAI RPERSON GRI FFI'S:  Okay.

VMEMBER ZAI DAIN:.  Now that we're through
the prelimnary matters and we're to the point now,
we're going to focus specifically on the use of this
facility and whether or not it fits in in

concurrence with the permt or with the Zoning
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District.

CHAI RPERSON GRI FFI'S:  That's correct. As
it's been outlined now, M. Tenple, several tines
the issue cones up and he will, as | understand it,
present a case that establishes the fact that this
permt was issued in error based on the fact that it
was issued to a CBRF or hal fway house that woul d not
be allowed to be in this zoned district.

That being said, we are |ooking at an hour

for that case. Conparable tinme obviously will be
based for all those and the intervenor will run with
t hat .

Do we need a five-m nute break? Ckay.
Let's take five mnutes and we'll reconvene at 4:00.

(Wher eupon, at 3:55 p.m off the record
until 4:09 p.m)

CHAI RPERSON GRI FFI'S:  Ckay. W' re ready
to reconvene. Let's begin. Wat we have done is
establish -- at this point I would like to establish
an hour for presentation of the case. W'I| revisit
that if we need but |I'm hoping we don't need to.

Qobvi ously that goes to the presentation of
the case. It does not include timng that the Board
will interrupt and ask questions. It also doesn't

go to any cross-exan nation.
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Wth that, M. Tenple, when you are ready

you can proceed.

MR. TEMPLE: Wen we present our case,
was going to give an opening sumrary of our case.

CHAI RPERSON GRI FFI' S:  Okay.

MR. TEMPLE: Then we will have, | suspect,
two witnesses today. | don't expect that |'m going
to be cross-exam ned.

CHAI RPERSON GRIFFI'S:  Is that right?

MR. TEMPLE: |'mjust asking you.

CHAI RPERSON GRI FFI'S:  That's a great
expectation. | don't cross-examne. | wll
guesti on.

MR TEMPLE: |I'mnot a witness. |'mjust
giving you a summary of our argunent.

CHAI RPERSON GRI FFI'S: No, no. You
personally. I'msorry. No, | don't anticipate. |
woul d i magi ne your opening statenment will be factual
and not giving testinony as you are the attorney
representing the appellant.

MR. TEMPLE: So that you can follow part
of ny argunent, | prepared a chart which is not an
exhibit that 1've given to counsel to just give to
you. 1'Il use and explain it to you. 1'malso

going to give a copy to the gentleman at the table.
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CHAI RPERSON GRI FFI'S:  Gkay. You're going

to or have you?

MR TEMPLE: | wll.

CHAI RPERSON GRIFFIS: Let's do it.

MR. TEMPLE: Thank you. Good afternoon.
My nanme is Donald Tenple and |'m here on behal f of
ANC- 5B. ANC- 5B has appeal ed the determ nation of
t he Departnent of Consumer Regulatory Affairs to
issue a permt to Bannum Inc., to renovate a site
| ocated at 2210 Adans Pl ace.

The basis for this appeal is that Bannum
al t hough the permt does not state it, is operating
a comunity-based residential facility, to wit, an
adult rehabilitation hone for ex-offenders illegally
ina CGM2 district.

It is critical to know at the outset that
this particular facility is not a 20-bed facility,
it'"s not a 50-bed facility, but a 150-bed facility.

In every zoning district in our city, there is only
one -- only one and that's a G 3 district where a
communi ty- based residential facility could be
| ocated as a matter of right.

The section is indicated there which is
741.5. That's No. 1. But what is also critical

here is that in all of the sections referenced here

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

196

and in all of the zones, the term"comunity-based
residential facility" is articulated very clearly
except one.

Ina CGM2 district referenced at 801, the
800 series of Title 11, DCMR, when the | aw states
whet her or not -- excuse ne, not whether or not, but
what precisely can be located in a CGM2 district as
a matter of right, it list several facilities, none
of them not one of them and it's expressly
designed to exclude a comunity-based residential
facility. It is not stated there.

Wel |, what does that nean? |If | wanted to
put a correctional facility in a location and the
| aw doesn't provide for that, then | have to find an
exception. W submt to you that is exactly what
Bannum attenpted to do. But for the wisdomof this
community in watching what's going on in this
comunity, it would have done that.

The inplication of that is that Bannum
wi t hout having the | aw anended, woul d have | ocat ed
ina CM2 zone for the very first time a hal fway
house of 150 i nmates without any public scrutiny
what soever .

Now, how do they propose to do that?

First of all, when they submtted letters to the
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Zoni ng Comm ssioners, the Zoning Adm nistrators,

whi ch they erroneously call rulings, they failed to
di scl ose to those Zoning Adm ni strators exactly what
they were doing. Not once did they state in those
letters that they were doing a hal fway house. The
letters are clear. W have themin our Exhibits 1
and 2.

MR. CAMARDO Once again, | want to object
to this termhal fway house. There's nothing in the
zoning regul ations that define that and he keeps
usi ng that over and over again. He |ays out no
foundati on what soever for what a hal fway house is or
isn't. If he wants to talk about a CBRF, that's
fine but --

MR. TEMPLE: Excuse me, sir. Counsel wll
have an opportunity to make his argunment but |
think --

CHAI RPERSON GRIFFI'S: Let's take up his
objection first before we argue it. | tend to agree
and I will interrupt himif | feel we are goi ng down
a road that isn't prosperous. | don't see a
substantiation for an objection just based on the
fact that he isn't getting substantive in terns of
the regul ations but pointing themout to where we

should look. | think that's appropriate. Let's
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conti nue on, M. Tenple.

MR. TEMPLE: Well, so that | can deal wth
t he substantive question of hal fway house, sir, |
refer to you and I was going to get to that.
Section 199 at Title 11 may not define hal fway house
but it distinctly states that a comrunity-based
residential facility is a hal fway house. That then
rai ses the question as to whether or not the
facility that Bannumintends to operate is a hal fway
house. It's a very sinple question.

Then to answer the question you have to do
a couple of things. Nunber one, you want to go to
the Bureau of Prisons which will not testify here,
nor is their contract before you. Then if you don't
have their contract, you want to go to Bannum
Solicitation Docunent. Well, that's also not in the
record. Well, then let's go to the Bureau of
Prisons solicitation docunment and the statenent of
work for comrunity correction center which is in our
Exhi bit No. 3 and you can review that w thout ne
having to enbellish on it in the interest of tine.
VWhat | will tell you is that --

MR. CAMARDO |'mgoing to object to these
continuous m srepresentations. You just said a

m nute ago that the statenent of work is not part of
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the solicitation. The solicitation incorporates the
stat enent of work.

MR. TEMPLE: Excuse ne.

MR. CAMARDO  You're making these fal se
representations to the Board Menbers.

CHAI RPERSON GRI FFI'S:  Let hi m respond.

MR. TEMPLE: Let me just say this. | have
every right to make an argunent. |[If this gentleman
has any problemw th ny factual or | egal
argunents --

CHAI RPERSON GRIFFIS:  He'll raise an
obj ecti on.

MR. TEMPLE. -- he has the opportunity to
rebut them

CHAI RPERSON GRI FFI'S:  Stick to the
obj ecti on.

MR, TEMPLE: | amsticking to the
objection, sir. Those objections are designed and
are not based on the record. Let ne be specific.
The gentl eman just nade an objection about the
statenent of work being a part of the solicitation
docunent .

CHAI RPERSON GRIFFI'S: He'll clarify it.

MR. TEMPLE: Sir, the solicitation

docunent is not in the record. The only thing we
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have is a statenent of work which in unto itself is
a distinct docunent. The fact that he's objecting
as to whether or not it's a part of solicitation
docunent is of no nonent.

CHAI RPERSON GRI FFI'S:  That's a
clarification that's fine to nmake but --

MR TEMPLE: He can nake that w thout
interrupting ne. Sir, what I'mtrying to underscore
is I"mgoing to nmake a | ot of argunents that he
di sagrees with. That's the nature of this process.

CHAI RPERSON GRI FFI'S:  Ch, | understand
t hat .

MR. TEMPLE: If every tine | disagree with
one of his statenents which may be frivol ous or
think neritless, | mght object and it would disrupt
t he process.

MR. CAMARDO Legal argunent is one thing,
M. Tenple. Representing to this Board --

MR. TEMPLE: | wll back up everything |
say.

MR. CAMARDO. You have certain evidence
and when you're giving evidence, you' re giving
testinmony to the Board and it's ny objection to
begin wth.

CHAI RPERSON CGRI FFI'S:  Okay. Let's not
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| ose sight of the fact that although we nay be
prepari ng for higher boards and courts, right now
the need and requirenent is to address this one.

M. Tenple, clearly your point of making
your statenment was the fact that solicitation is
needed in this record and is not at this point.
think that's clear. | don't find the great height
of what you're saying in ternms of enbellishnment of
that so | don't have great concern. W'Il| try and
l[imt it. If you object to his objection, | would
say just to address it and let's nove on very
qui ckly.

MR. TEMPLE: | will not for the record
respond to any of his objections.

CHAI RPERSON GRI FFI'S:  Okay. |I'Il direct
you then not to respond to the objection. 1'Il take
up the objection.

MR. TEMPLE: Very well. The point that I
was nmaking was that our |laws are very clearly
designed to incorporate where and how a conmuni ty-
based residential facility, in particular an adult
rehabilitati on home for ex-offenders, where it can
be | ocat ed.

You m ght note, and the reason why | cited

these if you ook to the right colum it specifies
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what types of community-based residential facilities
could be located in particular zones. |In certain
points it makes a distinction regarding adult
residential facilities and youth residential
facilities.

The point that | am underscoring is that
under the law it is a legal argunent. Under the |aw
at 801 series, K7, the exception that they have
decided to rely upon to suggest that they can have a
150- bed hal fway house in these particul ar
circunstances is unfounded. |If the |law were
designed, if ina CGCM2 district -- this is a very
basi ¢ question, |ady and gentl enen.

Wy would our D.C. laws if they are
articul ati ng when you can have a comunity-based
residential facility in an R zone, in an SP zone, in
a CR zone, in a C1 zone, in a Wzone, in a C3
zone, in an R-5 zone, why would the term be
conspi cuously absent in a CGM2 zone?

Let nme add to that a very fundanental
guestion that Section 199 also raises. They cannot
circunvent it or escape this reality. Qur laws are
very sensitive to what comunity-based residential
facilities are.

So if you | ook at again series 800 at 801,
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it says on the section regarding comrercial use, the
law took the time to state not that it's necessarily
in this context that a CBRF cannot be used. It
shoul d not be deened as a commercial use.

But what it did say which was definitive,
and | think outconme determ native here is that,
again, in 199, and I'Il direct your attention to the
speci fic |language, the |law states that if an
establishment is a community-based residenti al
facility as defined in this section, a hal fway house
-- they may want to call it anything but a hal fway
house, it is a hal fway house.

And the | aw states, "It shall not be
deened to constitute any other use permtted under
the authority of these regulations.” Wat is
significant about that statenment? What is
significant about it is this.

A conmuni ty-based residential facility is
such an entity, a phenonenon in our jurisdiction, in
our world here in Washington, D.C., in our
nei ghbor hoods where these people live, that we are
not going to all ow people to nake a community-based
residential facility one thing here and anot her
thing there.

In this particul ar case Bannum has taken a
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term801. 7K -- | think that's correct. |'mnot a
zoning |l awer -- and they have defined an
additional, an alternative use, a tenporary
correctional institution.

In addition to the very fact that we don't
know whether or not it's tenporary because no
evi dence has been presented by Bannumthat is of any
moment to support that. W also have the probl em of
whet her or not they are now tal ki ng about forcing on
this jurisdiction multiple or other uses for
comuni ty-based residential facilities such as a
tenporary correctional institution

Finally, one other point. Bannum wants us
to go to the legislative history, and we should. |If
we don't understand, you know, as |lawers, if we
don't understand a provision, we go to the
| egi sl ative history.

Legislative history of that particular
provi si on, which was submtted by, | think, ny
| earned counsel for the Governnent, is this. |Is
that 1971 or so, sonetine in that period of tine,
t hat when there was an overflow, not for the Bureau
of Prisons but for the District of Colunbia, that
provision said that there could be set up for

pur poses of the overflowin that facility a
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tenporary facility on a | eased space for not nore
than three years.

The notion that something there could be
sonet hing that the Governnment sets up there. Ckay.

And not for commercial use. W submt to you that
there is no basis here whatsoever other than a
strained interpretation of 801.7K

There's no reason why this jurisdiction,
why this Board, should open what we think is a
Pandora's Box. It is a dangerous precedent. It is
not in the law. The tragedy is this - Bannum knows
it.

We have two witnesses at this tinme and we
would Iike to call our first witness, please. CQur
first witness is City Council Menber Phil Mendel son.

Where should he sit, please?

CHAI RPERSON GRI FFI'S: Wiy don't we just
make sone roomif you don't mind. Just give hima
chair.

M5. BAILEY: If there anyone else in the
room who has not been sworn in who needs to be sworn
inat this time, please stand. Okay. Please raise
your right hand. Do you solemly swear or affirm
that the testinony you are about to give in this

proceeding will be the truth, the whole truth, and
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not hi ng but the truth?

COUNCI L MEMBER MENDELSON: | do.

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI'S: M. Mendel son --
Counci | Menber Mendel son, | should say, it's a
pl easure to have you here this afternoon. W
wel comre you. dad you could make it.

COUNCI L MEMBER MENDELSON: Thank you and
good afternoon. Again, |I'mPhil Mendel son, an at
| arge council nenber. | thought this issue was of
enough inportance to the Ward 5 conmunity and |
think al so before this Board that it warranted ny
com ng here and testifying.

|"ve given you a letter that | have
witten today and | wanted to nake this brief
statenment. | amhere to give ny support to the
consi derabl e community opposition to a hal fway house
proposed in the CGMdistrict at 2210 Adans Pl ace,
N. E.

Even t hough the hal fway house woul d be
| ocated in a fornmer warehouse, the zoning
regul ations are clear enough that hal fway houses are
not permtted in GMdistricts. The zoning
regul ati ons defi ned communi ty-based residenti al

facilities as including half-way houses for
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sentenced offenders. A CBRF includes, "Afacility
provi ding residential care for individuals under
pretrial detention and sentenced court orders.™

The zoning regul ati ons al so state
explicitly that a community-based residenti al
facility shall not be considered --

MR. CAMARDO |'mgoing to object --

COUNCI L MEMBER MENDELSON: -- a matter of
ri ght usage C-M zone.

MR. CAMARDO |'msorry. bjection. |
need to state the basis for ny objection. There's
been no qualification here that he's an expert who
can testify about zoning regul ati ons and what they
mean.

CHAI RPERSON GRI FFI'S:  He hasn't been
proffered as an expert. He's being called as a
W t ness.

MR. CAMARDO W th all due respect to this
Board, | nean, he has no rel evant know edge
what soever, personal know edge about what transpired
when the permts were issued.

CHAI RPERSON GRI FFI'S:  Were woul d you get
t he requirenent?

MR. CAMARDO Right now he's just offering

an expert opinion as to what he thinks the rezoning
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regul ations say. | nean, we can go on forever and
ever about this. He hasn't been qualified as any
sort of expert that |I've heard of so far.

CHAI RPERSON GRI FFI'S:  Again --

MR. CAMARDO. He's just naking a | ega
argurment, a ranbling diatribe so to speak.

CHAI RPERSON GRI FFI'S: | understand your
obj ecti on.

Ms. Monroe, you and corporation counsel
can weigh in on this, but | see no requirenent that
we woul d have to qualify any witness that M. Tenple
calls to make his case or presentation of his case
to the level of expert status. Frankly, what M.
Mendel son and all the witnesses will avail
t hensel ves to i s cross-exam nation so |I'm prepared
to nove forward unless Ms. Monroe has a different
opi ni on.

M5. MONRCE: | was just going to add that
the rules here are not as strict as in a court of
[aw. We often hear opinion testinony which woul d
not be allowed in court so | think it would be al
right in this instance.

CHAI RPERSON GRI FFI'S: Let's proceed then.

Forgive the interruption, Council Menber Mendel son

COUNCI L MEMBER MENDELSON: Thank you. The

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

209

zoning regul ations also state explicitly that a
comuni ty-based residential facility shall not be
considered a matter-of-right use in the CM zone.
Yet, Bannum Inc. is seeking to put a hal fway house
in a CMzone. Therefore, Bannum shoul d not have
obtained permts as the use is not a matter of
right.

Bannum and DCRA, the Departnent of
Consuner and Regul atory Affairs, argue that the
hal fway house is a "tenporary detention or
correctional institution on | eased property for a
period not to exceed three years.” A permtted use
in the CM zone.

| ndeed, DCRA proffers case |law to support
this but the cases are not on point. They do not
concern zoning. Nor do the cases address the
distinction in our zoning regul ati ons between a
CBRF, which is explicitly excluded frommatter of
right, and a correctional institution which is
explicitly permtted. The cases do not make that
di stinction.

Further, DCRA admits that Bannunm s
facility is a CBRF, and that can be found in Exhibit
34. Because of this adm ssion and to avoid the

provisions in 801.2, DCRA says the facility is also
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a detention or correctional institution.

But the principles of statutory

construction do not support this creative argunent.

It is not reasonable to interpret the regul ations
to specifically exclude a use in one section and
then specifically include it in another section five
par agr aphs | ater.

Communi ty opposition to the Bannum
proposal is w despread and deep. It is also
grounded in the regulations and | urge you to grant
their appeal. 1In the letter that | gave you there
is a footnote that actually refers to sonething that
M. Tenple had nentioned in his argunent.

The regul ations and the definitions state
that if an establishnment is a conmunity-based
residential facility, then it shall not be deened to
constitute any other permtted use under the
authority of these regul ati ons whi ch makes perfect
sense.

The final point I want to nake is that |'m
very disturbed at what | perceive, and this is just
nmy opinion, as being a mani pul ation of the process.

The community filed their appeal tinely. This case
was schedul ed before you several nonths ago. It was

put of f because of Bannum s argunents.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

211

It was rescheduled for a nonth ago. It
was put off again because Bannum at the last mnute
deci ded to change their attorneys. All of this may
be sonewhat permtted, but at the sane tinme what's
happened is that because the C of O was issued,
there are now, as | understand it, some adults -- a
few adults in there.

O course, | learned fromyears and years
of experience before you, as you know, that one of
the things that an applicant always tries to do is
get their building built and their people in place
so that then they hope that will color the argunent.

| hope that will not color the argunent for you.
Again, |'mhere to express ny support for the
community. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you very nuch.

| s there cross-exam nation of the council nenber?

MR. CAMARDO |'mgoing to need two
m nutes to prepare to cross.

CHAI RPERSON GRI FFI'S:  Okay. Let ne just
state while we have a nonent, the entire proceedi ng
is going well in terns of the level of civility and
| think that's very inportant. Gbviously we are
trying to get the information to this Board. Cross-

exam nation needs to continue in that frane.
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This is, as Ms. Monroe laid out, not a
court proceeding but rather a quasi-judicial
proceeding. | would ask in all cross-exam nation
t hat questions be asked succinctly and directly and
that the answers al so be clear and succinct and we
can nove on very quickly. | won't stand for any
badgering in either direction and | hope we won't
have that or need to address it.

MR. RUSHKOFF: Thank you, M. Chair. This
may be short. Bennett Rushkoff on behal f of DCRA.

If it were to turn out, Council Menber Mendel son,
that the Board did not accept your interpretation of
how t hese regul ati ons operate in this situation,
woul d that be something that the D.C. Council could
address legislatively?

MR. TEMPLE: |1'mgoing to object. It's
irrelevant. Wat happens after this is irrel evant
to what is going on now.

CHAI RPERSON GRIFFIS: | tend to agree with
the objection. It's not actually a question of sone
of the testinony that he gave, but rather he was
very specifically focused on the matter at hand and
not future devel opnent or actions by the council.

If there is a rephrasing that mght bring it into

rel evancy, we could try that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

213
MR, RUSHKOFF: ['ll nmobve on to anot her

guesti on.

Counci | Menber Mendel son, have you had
personal invol venent applying zoning regul ations to
facilities called hal fway houses?

COUNCI L MEMBER MENDELSON: I'mtrying to
think. As you may know, | was an ANC Comm ssi oner
for over 20 years and involved with many, many
zoni ng cases but | do not recall a case that | was
involved with was a hal fway house.

MR. RUSHKOFF: Do you recall personal
i nvol venent in applying zoning regulations to
permanent detention facilities?

COUNCI L MEMBER MENDELSON: | do recall as
a comunity activist back in the '80s being aware of
the issue of trying to |locate tenporary jai
facilities in Ward 6 and el sewhere in the city.

MR. RUSHKOFF: Do you recall any other
i nci dents where you were involved in applying zoning
regul ations to pernmanent detention facilities?

COUNCI L MEMBER MENDELSON: | testified a
few years ago on the application of Corrections
Corporation of Anerica for a zoning approval to
build a facility in Ward 8.

MR RUSHKCOFF: VWhat was the issue in that
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case?

COUNCI L MEMBER MENDELSON: | can't
remenber if it was a PUD or a change in zoning, but
it was an effort to get a zoning approval for CCA
zoning authority so that they could build a private
prison in Ward 8 in Oxen Cove.

MR. RUSHKOFF: No further questions.

CHAI RPERSON GRI FFI'S:  Thank you.

Are you ready?

MR. CAMARDO. M. Howard, | believe?

COUNCI L MEMBER MENDELSON:  Mendel son.

MR. CAMARDO M. Mendel son, have you ever
gone over to Bannumto witness what they do there at
the facility?

COUNCI L MEMBER MENDELSON:  No.

MR. CAMARDO \Where do you get your
knowl edge from about what Bannum does or doesn't do?

Where did it come fron? Did it come fromM.
Tenpl e?

COUNCI L MEMBER MENDELSON: |'ve | ooked at
a nunber of the filings in this case but |'m not
gui te sure what you nean by know edge.

MR. CAMARDO What filings did you | ook at
specifically?

COUNCI L MEMBER MENDELSON:  Probably 20 or
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30 but | can't tell you specifically.

MR. CAMARDO. You can't tell ne
specifically which filings you | ooked at? Have you
read the Howard case?

COUNCI L MEMBER MENDELSON: Not that |
recal | .

MR. CAMARDO Do you know if the Howard
case was part of Bannum s subm ssion?

COUNCI L MEMBER MENDELSON: | don't recall.

MR. CAMARDO |Is a community correction
center or halfway house, as it is conmmonly referred
to, a place of inprisonnent or confinement to your
know edge?

COUNCI L MEMBER MENDELSON: M readi ng of

the zoning regulations is --

MR. CAMARDO. | would like to know whet her
or not --

MR. TEMPLE: (bjection.

CHAI RPERSON GRI FFI'S:  Let hi m answer the
guesti on.

MR. CAMARDO | didn't ask himfor a
readi ng of his zoning regul ati ons.

MR TEMPLE: Excuse ne. You can't tel
the witness what --

CHAI RPERSON GRI FFI'S: | understand. You
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asked hima question and he's answering it. | think
he's clear on the question that you asked.

MR. CAMARDO  Zoni ng regul ati ons don't
interpret what a comunity correction center is so
he can't say based on his reading of the zoning
regul ati ons because they make no nention of
conmunity correction centers.

CHAI RPERSON GRI FFI'S:  Let me answer it and
then we'll see what you can do wth it. | nean, he
has to have a basis of where he got the answer from
and | think it's good to establish where it's com ng
from

Counci | Menber .

COUNCI L MEMBER MENDELSON: M readi ng of
the zoning regulations is that a tenporary detention
or correction institution is different than a CBRF
and that a tenporary detention or correctiona
institution will be nore like a jail. \Wereas a
CBRF is a facility that allows adults to conme and go
within the limtations on the court order.

MR. CAMARDO. So are you saying here that
Bannumis not a jail?

MR. TEMPLE: bjection to form Do you
mean the hal fway house is not a jail?

MR. CAMARDO Are you saying that Bannum
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does not house a jail?

COUNCI L MEMBER MENDELSON: |'m sayi ng t hat
the facility that is proposed for 2210 Adans Pl ace
is a correctional -based facility and that it is not
ajail.

MR CAMARDO It's not a jail. So you're
saying it's not a place of confinenent?

COUNCI L MEMBER MENDELSON:  Sir, | nade a
distinction earlier in ny viewin the reading of the
regul ations that there is a difference between a
jail which incarcerates people, and a hal fway house
which is either halfway into the correctional system
or halfway out of the correctional system It was
my testinony that there has to be nmeaning to the
distinction in the regul ati ons.

Not only does the definition section say
that it cannot be sonething el se, but even w thout
that provision there would be no reason why the
Zoni ng Comm ssion would have witten the regul ati ons
to say in one paragraph you can't do this and then
in the next paragraph you can do this.

MR. CAMARDO Well, isn't one case the
CBRF i s permanent whereas in another case it's
tenporary?

MR. TEMPLE: Qbjection.
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COUNCI L MEMBER MENDELSON: The neani ng of

tenporary, as | read it, and | believe this is the
fact with the certificate of occupancy that has been
issued, is that it's only for a period of three
years which does not relate to the period that a
person is -- the maxi mum period that a person is
under a court order.

MR. CAMARDO How do you know that?

COUNCI L MEMBER MENDELSON: That's ny
i nterpretation.

MR. CAMARDO How do you know that a
person is not sentenced to a comunity corrections
center for three years or |less? How do you know
that? Wat is your basis of that know edge?

COUNCI L MEMBER MENDELSON:  Sir, ny point
was that the neaning of tenporary --

MR. CAMARDO. You're nmaking an
i nterpretation.

MR. TEMPLE: Qbjection.

CHAI RPERSON GRI FFI'S:  Ask a question and
[ et himanswer it.

COUNCI L MEMBER MENDELSON: My
interpretation is that the neaning of tenporary
relates to the period of the certificate of

occupancy.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

219
MR. CAMARDO Does Bannum have as of right

now a tenporary correction center at its place of
business? 1Is it a tenporary correction center?
COUNCI L MEMBER MENDELSON: There's such
nuance to nmeanings there. M understanding is that
there is a certificate of occupancy for a tenporary
period of time, for three years.
MR. CAMARDO Did you ever go over and
| ook at what Bannum does?

CHAlI RPERSON GRI FFI'S:  You' ve asked t hat

al r eady.

MR. CAMARDO:  No.

MR. TEMPLE: Qbjection.

MR. CAMARDO Do you know what Bannum
does?

COUNCI L MEMBER MENDELSON: | under st and
t hat Bannum oper ates hal fway houses.

MR. CAMARDO How do you base -- where do
you base that understandi ng fronf

COUNCI L MEMBER MENDELSON: Sir, that's ny
readi ng of the docunents in the record that |'ve
read.

MR. CAMARDO And you've read the Howard
case as part of the record?

CHAI RPERSON GRI FFI'S: We're repeating
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guestions, sir.

MR. CAMARDO |'mgoing to hand you a copy
of the Howard case.

MR TEMPLE: Objecti on.

MR. CAMARDO It's part of the record.

CHAI RPERSON GRI FFI'S:  What's the
obj ection?

MR. TEMPLE: Your Honor -- well, M.
Giffis, the objection is that case involves a
guestion of law and it calls for a | egal conclusion.

MR. CAMARDO | think --

MR. TEMPLE: Excuse ne, sir. [|'mnot
finished, sir.

MR. CAMARDO -- he has nmde a | ega
concl usi on.

MR. TEMPLE: May | finish, please?

CHAI RPERSON CGRI FFI'S:  Yes. (Go ahead, M.
Tenpl e.

MR. TEMPLE: | would w sh you woul d
indulge ne with the respect and professionalismthat
| indul ged you with.

CHAI RPERSON GRI FFI'S: M. Tenple, keep
aski ng or continue or objection.

MR TEMPLE: | will, but I want to make

t hat point very clear.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR. TEMPLE: This objection is based upon
the fact that the gentleman is handing the witness a
case, a reported case, and asking hi mabout an
interpretation of that case and it calls for a |lega
conclusion. This is a fact witness. He has
testified about his opinion. The case is
i nappropriate to do that.

CHAI RPERSON GRI FFI'S:  Good. | agree.
don't think there is any basis to show M. Mndel son
and actually ask himto render on the spot a | egal
interpretation or opinion on a court case that he's
indicated if he's read is not famliar wwth that is
in the record. There nmay well be other
opportunities for doing it. | do not see that this
is an appropriate witness to do that wth.

MR. CAMARDO. W th all due respect, the
June 17th letter that he's handed out gives a |ong
drawn out | egal opinion on what he feels a conmunity
corrections center is. He's also testified he's
read the record and he's been able to form an
opi nion based on his reading of the record. | think
|"mallowed to take a docunent out of the record and
ask him about a particul ar docunent.

CHAI RPERSON GRI FFI S: | would be nore
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noved to take it out if he had actually cited it as
a basis for his assertions in the letter. | think
you have addressed, and | think they are fairly
clear the issues that are laid out by Council Menber
Mendel son. You are having the opportunity to cross.

| don't see what nore substance we will get in
having himl ook at that at this point.

MR. CAMARDO He's drawn an interpretation
of what Bannum does and what Bannumis, ergo they
have illegal zoning. W have to start with the
fundanmental basis of what Bannumis and what Bannum
does and the understand of that.

CHAI RPERSON GRI FFI'S: | understand. 1've

been t hrough everything so far and even paid

attention. | think you can continue on. | amclear
on what M. Mendelson's points are. | amclear also
on your cross-exam nation questions. | don't see,

agai n, any supportive substance to have him anal yze
a court case at this tine. [1'll take opinions from
ot her Board Menbers, of course, always if there are
any. |If not, let's continue on.

MR. TEMPLE: Thank you.

CHAI RPERSON GRI FFI'S:  Next question.

MR. CAMARDO  You claimyou read the code

t hat defined the hal fway house?
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COUNCI L MEMBER NMENDEL SON: |'ve read the

definitions in the zoning regulations as well as
chapter 8.

MR. CAMARDO Could you point nme to the
particul ar regul ation that discusses hal fway houses?

COUNCI L MEMBER MENDELSON: | don't have it
in front of ne but, as | recall, it's 199. |It's the
definition of a correctional -based facility.

MR. CAMARDO Wyuld you mnd if | handed
hima copy of that?

CHAI RPERSON CGRIFFI'S: No. Let ne al so be
clear in terns of these proceedi ngs, you don't need
to have himintroduce evidence. |If you want himto
| ook at 199 definition of CBRFs --

MR. CAMARDO Do you have a copy of 199
wth you, sir?

COUNCI L MEMBER MENDELSON:  No, | don't.

CHAI RPERSON GRI FFI'S: | nean, absolutely
pass hima copy but you don't need to put it on the
record to substantiate the evidence into the record.

G ve hima copy and he can take a ook at it.

MR. CAMARDO  Your definition of a halfway
house is taken out of where in particular in this
code?

MR TEMPLE: Can | see the docunment,
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pl ease?

COUNCI L MEMBER MENDELSON: Is this the
February 2003 edition?

MR CAVARDO. Look at it.

COUNCI L MEMBER MENDELSON:  Well, | don't
know. | can't tell off hand. This says on page 1-
16 the definition of comunity-based residential
facility. This does not | ook |ike the version that
| reread this norning fromthe February 2003
edition.

CHAI RPERSON GRIFFI'S: Let's delay for a
second. |1'mgoing to hand you the current unless
you want himto | ook at the ol der version. Let's
just be clear if we're looking at the current
ver si on.

M. My, if it's okay with the Bannum
representative, we'll hand M. Mendelson -- that's
what you have in front of you. Those are the
current regul ati ons adopted February 2003, 11 DCVR

COUNCI L MEMBER MENDELSON: | may have
m sspoken. The | anguage here | was | ooking for, and
| didn't see this right away, "If an establishnment
is a conmunity-based residential facility as defined
in this section, it shall not be deened to

constitute any other use permtted under the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

225

authority of these regulations.” That's the first
sentence in paragraph 2 under community-based
residential facility.

Under adult rehabilitation hone, it says,
"Facility providing residential care.” It goes on
to say, "Under pretrial detention or sentenced court
orders."” Those are the phrases that | thought were
the greatest significance regarding the definition
of community-based residential facility. As I
recall, there is not a definition for the tenporary
correctional -- tenporary detention or correctiona
institution.

MR. CAMARDO. Could you go on and read the
sent ence before paragraph A that states, "Al
comuni ty-based residential facilities.” Do you see
t hat ?

COUNCI L MEMBER MENDELSON:  Yes. Do you
want me to just read that?

MR. CAMARDO Sure. Read that for the
Boar d.

COUNCI L MEMBER MENDELSON: "All communi ty-
based residential facilities shall be included in
one or nore of the foll ow ng subcategories.”

MR. CAMARDO  Number A.  What does letter

A say?
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COUNCI L MEMBER MENDELSON:  Adul t

rehabilitation home. Are you asking nme to read the
entire thing?

MR. CAMARDO Wul d you, please.

COUNCI L MEMBER MENDELSON: "A facility --

CHAI RPERSON GRI FFI'S: Let me expedite
because we have all the code in front of us and the
enuneration or the lettering to G  Youth
residential care, youth rehabilitative hone,
subst ance abusers home, health care facility,
energency shelter, and conmunity residence facility.

MR. CAMARDO  Focus your attention on
paragraph A. It tal ks about one or nore individuals
16 years of age or ol der where a charge by the
United States Attorney with a felony of fense or any
i ndi vi dual 21 years of age or ol der under pretrial
detention or a sentence court orders. |s that a
pl ace of detention?

COUNCI L MEMBER MENDELSON: It depends on
what you nean by detention.

MR. CAMARDO Are these people detained in
an adult rehabilitation home? Are they sentenced
t here?

COUNCI L MEMBER MENDELSON: It's part of

their sentencing as | understand it.
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MR. CAMARDO. So they are sentenced.

MR. TEMPLE: Excuse ne. Objection. Can
he finish, please, the answer?

CHAI RPERSON GRI FFI'S:  Okay. Go ahead.

COUNCI L MEMBER MENDELSON: My under st and
is that they are there as a result of their
sentenced court order.

MR. CAMARDO So they are confined.

COUNCI L MEMBER MENDELSON: They are either
hal fway in or hal fway out.

MR. CAMARDO Ckay. So they are confined.
That's their place of sentence, isn't it? It's
i nprisonment, isn't it?

COUNCI L MEMBER MENDELSON:  (bj ecti on.

CHAI RPERSON GRI FFI'S:  What's the
obj ection?

COUNCI L MEMBER MENDELSON: | feel as

t hough 1'' m being asked to give a | egal opinion about

terms of art in the judicial process. I'mnot a
| awyer.
MR. CAMARDO | realize that.
COUNCI L MEMBER MENDELSON: | do have sone

under standing --
MR. CAMARDO | think you' ve given us an

opi ni on here.
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COUNCI L MEMBER MENDELSON: | think I have

some understandi ng of the zoning regul ati ons,
al though 1've not offered nyself as an expert with
regard to the zoning regul ati ons.

MR. CAMARDO. |'m aski ng about your
opinion with respect to paragraph A

COUNCI L MEMBER MENDELSON:  And | read
par agraph A and the nmeani ng of conmunity-based
residential facility against the --

MR. CAMARDO | wi sh you would answer ny
guesti on.

CHAI RPERSON GRIFFI'S: 1've got to have one
person at a tine.

MR. CAMARDO. Is this adult rehabilitation
home a place of confinenment? Are these people
confined? Is it a place of inprisonnment?

MR. TEMPLE: (Objection. How many
guestions is he asking?

CHAI RPERSON GRI FFI' S: R ght.
Under st andable. M. Mendel son, | think --

MR, CAMARDO. Is it a place of
i mpri sonment ?

COUNCI L MEMBER MENDELSON: If you're
asking me if a CBRF is a prison, no, it's not.

MR. CAMARDO. |'m aski ng you about
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par agraph A

COUNCI L MEMBER MENDELSON:  Ckay.

MR CAMARDO. Is an adult rehabilitation
honme a place of inprisonment? It's either yes or no
based on your reading of that clause.

CHAI RPERSON GRI FFI'S: | think he's
answered it. He just said a CBRF is not a place of
inmprisonnment. |s that what you --

COUNCI L MEMBER MENDELSON: That's not ny -
- correct, M. Chairman. That's not ny
understanding that a CBRF is a prison.

CHAl RPERSON GRI FFI'S:  Okay. M
under st andi ng of that answer is the adult
rehabilitative home falls under CBRF. | would say
he's answered the question.

MR. CAMARDO |Is that a place of
i npri sonment ?

MR TEMPLE: That's what he said.

CHAI RPERSON GRI FFI'S:  That's what he said.

MR. CAMARDO So a person that goes into
an adult rehabilitation honme is not serving any sort
of sentence?

CHAI RPERSON GRIFFIS: That's a different -
- well.

COUNCI L MEMBER MENDELSON: Again, | fee
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like you're trying to hang ne up on terns of art in
the judicial process. A CBRF is a residential
facility based in the community which can include --
because item A is one of a nunmber of different

par agr aphs here that can include people who have
been -- who have either been arrested and are
awaiting trial or have been -- or are conpleting
their sentence in prison but still are under the
judicial system are still under the custody of the
US. Attorney while they are com ng out of the
judicial systeminto the community.

MR. CAMARDO  Thank you. So they are
serving part of a sentence?

CHAI RPERSON GRI FFI'S: He's answered the
guestion to the best of his ability. | don't think
you should ask the witness the sane question over
agai n.

MR. CAMARDO Now, let's flip over for a
mnute. W can agree this is a sentence. They are

serving a sentence. W can also agree here that

adult rehabilitation hone can be permanent. It
doesn't have to be tenporary in nature. |s that
correct?

COUNCI L MEMBER NMENDEL SON: Yes. Per manent

in the sense that it's not a tenporary C of O
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MR. CAMARDO (Ckay. Are you famliar with

the comrercial |ight manufacturing distance
regul ati ons?

COUNCI L MEMBER MENDELSON:  Sonewhat. You
want your definitions back?

MR. CAMARDO Did you ever reviewthis
Section 801, Title 117

COUNCI L MEMBER MENDELSON:  Yes.

MR. CAMARDO. When woul d you have revi ewed
t hat ?

COUNCI L MEMBER MENDELSON: | believe the
last tine | read it over sonewhat carefully was
about a nonth ago.

MR. CAMARDO Do you recall 801.7K that
states, "Tenporary detention or a correctional
institution on | eased property for a period not to
exceed three years?"

COUNCI L MEMBER MENDELSON: May | see that?

MR. TEMPLE: For the record, can you tel
t he panel where you are referring to?

CHAI RPERSON GRIFFI'S: | think we're clear.

It's been cited. DCMR 11, 801.7K

MR. CAMARDO Do you recall reading this

in the past?

COUNCI L MEMBER MENDELSON:  Yes.
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MR CAMARDO. So we can have a

correctional institution on |eased property in this
district, in a CM for a period not to exceed three
years? Correctional institution, correct?

COUNCI L MEMBER MENDELSON: As it's stated
t here, yes.

MR. CAMARDO. And a correctional
institution is a place of confinement. 1Is it not?

COUNCI L MEMBER MENDELSON: As | testified
earlier, sir, ny reading of that is --

MR. CAMARDO M question is --

CHAI RPERSON GRIFFIS: He's trying to
answer. Let himfollow through.

COUNCI L MEMBER MENDELSON: M readi ng of
it is that there has to be a distinction between --
| think you said that's paragraph 801. 7K and 801 --
| forget the earlier provision -- 801. 2.

The distinction that | believe is there,
and |'ve given this quite a bit of thought, is that
the tenporary facility would be sonething like the
jail which the city was trying to -- | recall the
incident with Ward 6 back in the 1980s where it was
trying to place a jail because of the overcrowdi ng
at the existing D.C. jail.

MR CAMARDOG But a correctiona
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institution is a place of detention. Is it not?

COUNCI L MEMBER MENDELSON: Let ne | ook at
it again. M. Chairman, ny point here was that |
cane here because as an el ected city w de counci
menber show ny support for the community and al so to
give you ny views based on ny reading of the zoning
regulation. 1 don't hold nyself out to be an expert
her e.

CHAI RPERSON GRI FFI' S: | ndeed.

COUNCI L MEMBER MENDELSON: | think the
| anguage here speaks for itself, tenporary detention
or correctional institution which is a permtted
use. Earlier it says that a community-based
residential facility is not considered a comerci al
use within the paragraph 801.2. It says comerci al
uses in the G4 district are permtted in the CGM
district. There's a construct here throughout the
zoning regulations. Wlat's permtted in G4 is
permtted in CGMand --

MR CAMARDO | would like to get an
answer. This is cross-examnation. | would like to
get an answer to ny question.

CHAI RPERSON GRI FFI'S: W can't strike
anything. |It's a running dial ogue.

MR CAMARDOG | asked himis a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

234

correctional institution a place of detention at
801. 7K. It's either yes or no.

CHAI RPERSON GRI FFI'S:  He nade --

MR. TEMPLE: It's been asked and answer ed.

MR. CAMARDO Let nme finish for a second.

CHAI RPERSON GRI FFI'S:  Actual ly, no. |
have the m ke. M. Mendel son has done the best that
he can to answer your questions. | don't find him
trying to avoid the question, trying to nove the
target at all. He was very clear in his statenments
and his opening. He's very clear in trying to
address. | think you need, frankly, to step back a
little bit and et himanswer things. If they
aren't sufficient to what you're asking, you need to
nmove on. M. Mendelson is doing the best to his
ability in his role that he's cone down here for at
this point. |I'mready to nove on to a new Wt ness,
frankly, unless you want to explore sonme new
territory.

MR TEMPLE: M. Giffis, may | just say
sonet hing? | apologize but | think that nyself and
whoever cones before you, at this point he has to
show respect to this Board. He cannot cone in here
and -- at a certain point this is going to nake a

nockery of the process. |'m offended by the manner
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in which he's talking to you.

CHAI RPERSON GRI FFI'S:  Ckay. Well, hold
your offense. We'Il hold it ourselves and deal with
that. Let's continue on.

MR. CAMARDO | realize that but this
gentl eman has cone forth, okay? He's given sone
sort of interpretation of what he neans by these
regul ations and I think I have an absolute right to
cross-exam ne him--

CHAI RPERSON GRIFFI'S:  This isn't a court
proceeding. | will [imt the cross-exam nation. I
will also limt the tenor and the substance of the
questions that happen. |If | feel that this isn't
| eading us to sone new enlightened view -- the
cross-exam nation is for our purposes. It is to
poke holes in the testinony that you ve heard. |'m
not seeing a lot of that happen. [|'mnot gaining a
ot of information by the continuing asking of
simlar questions. If M. Mendelson can't define
t hings the way you want himto define it, | suggest
you nove on

MR CAMARDO M. Giffis, you're not
giving me an opportunity to even explore these
issues. He's cone forth and he's trying to nmake a

di stinction between a community-based residenti al
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facility --

CHAI RPERSON GRI FFI'S:  |'m cl ear on what
he's sayi ng.

MR. CAMARDO And he's trying to nake a
di stinction between a tenporary detention or
correctional institution. He's trying to make that
distinction. | don't think there is any
di stinction.

CHAI RPERSON GRI FFI'S: | think so.

MR. CAMARDO | think they are the sane
sort of facilities. One is permanent and the ot her
one is tenporary and | think I have a right to go
into that. It's a very sinple prem se here because
he's testified that they are two different things.

CHAI RPERSON GRIFFI'S:  1'1l stand by what |
said. Explore it again briefly and nove on.

MR. CAMARDO. | don't know where | can go
from here

CHAI RPERSON GRIFFI'S: Please. It's just
distracting and, in fact, it doesn't help anybody's

case to have --

MR. CAMARDO |'mnot allowed --
CHAI RPERSON GRIFFI'S: 1" m not addressing
you. |'m addressing people that are naking conments

in the hearing room
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MR. CAMARDO. Once again, he's cone forth

He's given an opinion that a CBRF and a tenporary
detention or correctional institution are two
di fferent things.

CHAI RPERSON GRI FFI' S: | ndeed.

MR. CAMARDO  Ckay.

CHAI RPERSON GRI FFI'S:  You have done your
best to cross-exam ne himand to establish the fact
that is not the case. |I'mclear and | think the
Board is clear on that. |s there anything further
that you have to ask of M. Mendel son?

MR. CAMARDO:  No.

CHAI RPERSON GRIFFI'S: |Is there redirect?

MR. TEMPLE: No, thank you.

CHAI RPERSON GRI FFI'S: I ndeed. Counci
Menber Mendel son, thank you very nuch. W
appreci ate your patience in being with us this
af t ernoon.

COUNCI L MEMBER MENDELSON:  Thank you.

CHAI RPERSON GRI FFI'S: Next w tness, M.
Tenpl e.

MR. TEMPLE: Thank you. At this tine we
would like to call M. Denzil Noble. For the
record, M. Noble wasn't present when you swore the

W t nesses in.
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CHAI RPERSON GRI FFI'S: M. Noble, if you

woul dn't m nd remain standi ng and just give your
attention to Ms. Bailey who is at ny far right.

She's not. M. My.

MR. TEMPLE: WMay | proceed?

CHAI RPERSON GRI FFI'S: Pl ease.

MR. TEMPLE: Good afternoon. WII| you
pull the m crophone a little closer, please. Wuld
you kindly state your full name for the record.

MR. NOBLE: M nane is Denzil, DE-NZ-I-
L. The last nane is Noble, NNOB-L-E

MR. TEMPLE: And what is your present job
posi tion?

MR. NOBLE: |'mecurrently the
adm nistrator for the Building and Land Regul ati on
Adm ni stration

MR. TEMPLE: How | ong have you had t hat
position?

MR. NOBLE: Permanently within the | ast
two nont hs.

MR. TEMPLE: And what did you do prior to
t hat ?

MR. NOBLE: | was the Deputy
Adm ni strator.

MR. TEMPLE: And what were your
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responsibilities in that position?

MR. NOBLE: The day-to-day operations of
the Buil ding and Land Regul ati on Adm ni stration.

MR. TEMPLE: So did you basically oversee
the permt process during that tinme?

MR. NOBLE: Yes, | did.

MR. TEMPLE: How long did you have t hat
position?

MR, NOBLE: Four years.

MR TEMPLE: Just so we're clear, is that
back to about 19997

MR NOBLE: Yes.

MR. TEMPLE: Am 1| correct that the Zoning

Adm nistrators report to you in your present

position?

MR. NOBLE: Yes.

MR. TEMPLE: And they reported to you in
your prior position. |Is that correct?

MR. NOBLE: That's correct.

MR. TEMPLE: Now, what is your
relationship to M. David Cark, the D rector of
DCRA?

MR NOBLE: M. Cark is the Director.

MR. TEMPLE: Is he -- well, he's obviously

your chain of command. Wat is your chain of
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command going up to M. dark?

MR. NOBLE: There's a deputy that | report
to who reports to M. d ark.

MR. TEMPLE: Who is the deputy for the
record?

MR. NOBLE: Theresa Lew s.

MR. TEMPLE: Ckay. Now, to what extent in
your work in what you do are you famliar with D.C
zoni ng regul ati ons?

MR NOBLE: Yes, I'mfamliar with D.C
zoni ng regul ati ons.

MR. TEMPLE: Do you have to actually
involve the D.C. zoning regul ations to make
deci sions regarding permts and the |ike?

MR. NOBLE: Personally?

MR. TEMPLE: Professionally.

MR NOBLE: Yes.

MR. TEMPLE: If you knew that a property -
- that the intended use for the property was
violative of D.C. zoning regulations, am| correct
that you wouldn't issue, for exanple, a permt for
t hat property?

MR. NOBLE: That's correct.

MR. TEMPLE: And if you knew the intended

use was potentially illegal under zoning
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regul ations, aml correct that you wouldn't issue a
certificate of occupancy for that property?

MR. NOBLE: That's correct.

MR. TEMPLE: Now, are you not, sir,
famliar with the term comunity-based residenti al
facility?

MR. NOBLE: Yes, | am

MR. TEMPLE: Okay. And it's your
understanding, is it not, that a hal fway house is,

i ndeed, a community-based residential facility?

MR. NOBLE: Yes, it is.

MR. TEMPLE: And you al so understand, am|l
correct, that an adult rehabilitati on honme under
D.C. regulations is also considered a hal fway house?

MR. NOBLE: It's a community-based
residential facility.

MR. TEMPLE: Are you also not -- you are
famliar with the termmatter of right. |Is that
correct?

MR. NOBLE: Yes.

MR. TEMPLE: And are you famliar with the
termcomunity correction center?

MR. NOBLE: Correction center?

MR. TEMPLE: Yes, sir.

MR. NOBLE: Yes.
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MR TEMPLE: As it's used in the context

of the Federal Bureau of Prisons?

MR. NOBLE: As used in the context of the
zoni ng regul ati ons.

MR. TEMPLE: Ckay. Conmunity correction
center in the context of zoning regulations. |Is
that what you're testifying to?

MR. NOBLE: Correctional detention?

MR. TEMPLE: No, comrunity correctiona
center.

MR. NOBLE: That's the proposed use under
the permt application.

MR. TEMPLE: But that term M. Noble, is
not defined in D.C. zoning regulations. 1Isn't that
correct?

MR. NOBLE: Yes, you're correct.

MR. TEMPLE: Now, when Bannumissued a
permt -- excuse nme, filed an application for a
permt were you involved in the decision to review
t hat application?

MR. NOBLE: No, | was not.

MR. TEMPLE: Ckay. Did you ultimately at
sonme point thereafter review the application?

MR. NOBLE: Yes.
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MR. TEMPLE: In your experience have you

had -- excuse ne. You actually had the opportunity
to reviewthat file, the Bannum permt and C of O
file. |Is that correct?

MR. RUSHKOFF: (Objection. | would |like a
time limtation here.

MR. TEMPLE: Prior to today.

MR. NOBLE: Yes.

MR. TEMPLE: And did you see anywhere in
that file a copy of a | ease between Bannum and t he
party that it |eased the property fromat 2210 Adans
Pl ace?

MR. NOBLE: No, we don't have a copy of
t he | ease.

MR. TEMPLE: Have you ever seen a copy of
t he | ease?

MR. NOBLE: No, | have not.

MR. TEMPLE: Do you know -- have you had
any communi cation with the Bureau of Prisons
regardi ng the Bannum hal f way house?

MR, NOBLE: No.

MR. TEMPLE: Have you had any di scussions
with M. Cark about this issue?

MR. NOBLE: Yes, we have reviewed the

appl i cation.
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MR. TEMPLE: Do you know if M. dark has

ever received a copy of the | ease between Bannum and
the | essor?

MR. NOBLE: To nmy know edge he hasn't.

MR. TEMPLE: Do you know whether M. Cark
has ever seen a copy of the contract between Bannum
and the Bureau of Prisons?

MR. NOBLE: To nmy know edge he has not.

MR. TEMPLE: Ckay. Have you ever seen
Bannum s solicitation, the proposal that is
submtted to the Bureau to get the contract?

MR. NOBLE: To nmy knowl edge we have not.

MR. TEMPLE: Has Bannum -- so the
information -- let me understand sonething. The
information that DCRA relied upon to issue the
permt was essentially Bannumis application. |Is
that correct?

MR. NOBLE: Yes, it was.

MR. TEMPLE: And do | understand correctly
t hat the DCRA conducted no independent investigation
to verify what was contained in that application?

MR. NOBLE: That's correct.

MR. TEMPLE: Now, in your view -- just
indulge nme for a nmoment -- ina CGCM2 district, and

you're famliar with GM2 district. Is that
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correct?

MR, NOBLE: Yes.

MR. TEMPLE: In your view, isn't it true
t hat based on your experience you cannot |ocate a
hal fway house/ comunity-based residential facility
ina CM2 zone?

MR. NOBLE: Yes, Section 801 states that
for the purpose of that subsection the community-
based residential facility is not for conmercial
use.

MR. TEMPLE: It is also your view, M.
Nobl e, based on your experience and your position,
that a CBRF cannot have an alternative use. |Is that
correct? Under Section 199.

MR. NOBLE: Yes, I'mfamliar with that.

MR. TEMPLE: You're famliar with that
section. Isn't that correct? Under that section
based on your experience again, once a comunity-
based residential facility, an adult residential
facility or a nursing hone is considered a
communi ty-based residential facility, isn't it your
experience that it can't be deenmed to have anot her
use under the zoning regul ations?

MR. NOBLE: That's what the definition

r eads.
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MR. TEMPLE: |'mnow asking you a little
different question, sir. | know what the definition
reads. |'m asking you based upon your experience

isn't it true that a once a site for purposes of its
use i s deened a communi ty-based residenti al

facility, isn't it your understanding that that
particul ar use cannot -- that site can't be used for
sonmet hing other than a communi ty-based residenti al
facility?

MR. RUSHKOFF: (bjection. He answered the
guesti on.

CHAI RPERSON GRIFFI'S: | tend to agree.
|"mnot sure why M. Noble wouldn't straight out
concede that. The regulations are pretty clear in
t he definition.

MR. NOBLE: That's what | said.

CHAI RPERSON GRI FFI'S:  Ckay. Let's nove
on.

MR. TEMPLE: Do you know whether M. Cark
consulted with corporation counsel prior to DCRA
issuing the permt?

MR. NOBLE: | can't answer that.

MR. TEMPLE: Have you had any consul tation
wi th |l egal counsel, corporation counsel in

particular, as to whether or not the permt should
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be issued? Strike the question.

CHAI RPERSON GRI FFI'S:  As opposed to the
guy next to him right?

MR. TEMPLE: Okay. Do you know whet her
Bannum has a five-year contract wth the Bureau of
Prisons?

MR. NOBLE: | haven't seen the |ease and |
haven't seen the contract.

MR. TEMPLE: Do you know whet her DCRA has
conducted any investigation as to the public safety
implications of |locating a 150-bed hal fway house
near a D.C. elenentary public school ?

CHAI RPERSON GRIFFI'S: M. Tenple, you
asked himif there was an i ndependent investigation
by DCRA as part of the permt application and review
and he sai d no.

MR. TEMPLE: |'m asking hima specific --
a narrower question now

CHAI RPERSON GRI FFI'S:  But a narrow
investigation. WAs there any investigation
what soever at any tine i ndependent of the
appl i cation processing?

MR. NOBLE: No, sir. That's not part of
the revi ew process.

MR. TEMPLE: Do you know -- did you
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consider the public -- did you consider the public
safety inplications of |ocating a 150-bed hal f way
house near an all-girls home for abused and

negl ected chil dren?

CHAI RPERSON GRI FFI'S:  Let's put us back on
track before we have tons of objections on that. |
need to know how that would arise out of the zoning
regul ations. Were is it that would be required
t hat woul d then substantiate an error in its review
and its granting. Qutside of the fact that we may
think that's great conmon sense to do, |'ve got to
focus on where it says they have to do it.

MR TEMPLE: |'Ill strike the question.

Do you know of any instance in the history
of D.C. zoning |l aw where a conmunity-based
residential facility hal fway house/ adul t
rehabilitation home has been |ocated -- has been
allowed to locate in this city as a matter of right?

MR. RUSHKOFF: Object. Just clarification
as to whether that would include a tenporary one.

MR. TEMPLE: No. Any existing hal fway
house.

MR. RUSHKOFF: (Qbjection. Does existing
i ncl ude Bannum s hal fway house?

MR. TEMPLE: No. You can answer.
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MR. NOBLE: Fromthe top of ny head |

can't recall. |I'mnot involved with the day-to-day
revi ew and approval of C of Gs.

MR. TEMPLE: Are you famliar with 801. 7K?

MR, NOBLE: Wiat's that? OCh, yes.

MR. TEMPLE: Do you renenber testifying
before the D.C. Superior Court?

MR. NOBLE: Yes, | do.

CHAI RPERSON GRIFFI'S:  We're not going to
wal k down nenory | ane, though, are we?

MR. TEMPLE: Not for a long period of

time. | think that before you criticize the
guestion -- you want ne to change the question?
CHAI RPERSON GRI FFI'S: | want you to ask

hi m di rect questions that would relate to this
appeal .

MR, TEMPLE: This is related directly to
t he appeal .

CHAI RPERSON GRI FFI'S:  Don't bring up Court
of Appeals and if he renmenbers and what he said
there. Have himanswer it directly here. Just ask
t he questi on.

MR. TEMPLE: Very well. 1'Il rephrase the
question. Thank you.

Isn't it your view that a tenporary
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correctional institution under 801. 7K is a | ocked-
down facility?

MR. NOBLE: Repeat the question.

MR. CAMARDO (bject to the term"l ock-
down facility.” | don't see that any place in any
zoni ng regul ati on or anythi ng.

CHAI RPERSON GRI FFI'S:  Okay. It would be
hel pful for the Board even just to define what you
mean by | ock-down facility. Rephrase the begi nning
because M. Noble didn't catch the first question.

MR. TEMPLE: |I'Ill rephrase the question.
"1l start with --

CHAI RPERSON GRI FFI'S:  Then we're going to
need to get to what is |lock-down facility.

MR TEMPLE: I'Ill start with that
guestion. Are you famliar with the term | ock-down
facility?

MR. NOBLE: |'ve heard the word | ock-down.

MR. TEMPLE: You've used the term | ock-
down facility. 1Isn't that correct?

MR. NOBLE: |'ve used the term 24-hour
| ock- down.

MR. TEMPLE: Ckay. Your understandi ng of
the termlock-down facility is a place where --

CHAI RPERSON GRI FFI'S: Wiy don't you ask
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hi mwhat his definition of |ock-down is.

MR. TEMPLE: There's no objection that |I'm
| eadi ng.

CHAI RPERSON GRI FFI'S:  Actual ly, | brought
it up.

MR. TEMPLE: What's your understandi ng as
to what a 24-hour | ock-down facility is?

MR. NOBLE: It's where soneone is confined
for 24 hours.

MR. TEMPLE: Is it your understandi ng that
801. 7K refers to a |l ock-down facility?

MR. NOBLE: It's a tenporary correctiona
facility.

MR. TEMPLE: Does that nmean a tenporary
| ock-down facility?

MR. CAMARDO  (bjection. He's answered
the question. There's nothing in zoning regul ations
t hat define | ock-down facility.

CHAI RPERSON GRI FFI'S: Right. But he's
asking M. Nobl e his understanding of 801. 7K and
whet her as stated in the regulations tenporary
detention or correctional institution, etc., is that
your understandi ng as you have defined it, a |ock-
down facility.

MR. NOBLE: M initial thought with the
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tenporary correctional facility was that there was a
24- hour | ock-down and |'ve said that before.
However, | was told subsequently that such
facilities don't exist because even in the D.C jai
they are rel ease prograns.

MR. TEMPLE: Who told you that?

MR NOBLE: O fice of General Counsel

MR. TEMPLE: Have you had any
communi cations with anyone from Hol | and & Kni ght
subsequent to the April --

CHAI RPERSON GRI FFI'S:  What's the
rel evancy?

MR. CAMARDO  (bjection. Attorney/client.

MR. TEMPLE: Holland & Kni ght does not
represent this gentleman, nunber one.

CHAI RPERSON GRI FFI'S: | under st and.

MR. TEMPLE: Nunber two is that the
gentl eman --

MR. CAMARDO. Bannum never waived --

MR TEMPLE: Excuse ne, sir. You can
object when I'mfinished. Nunber two is that if
this gentleman is having comuni cations with Hol |l and
& Kni ght about the interpretation, I'mraising a
concern that Holland & Knight may be creating sone

bias as to the Governnent's position on the issue
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which is a very critical issue in this case.

MR. RUSHKOFF: | would just say on behalf
of DCRA that there are nmany situations where M.
Nobl e has no choice but to deal with people who are
representing individuals who have matters before the
Zoning Admnistrator. |I'mnot sure but | think we
could really be getting into a lot of material here
l"mnot sure is really going to get us anywhere
unl ess he relied on sonething Holland & Kni ght said
in forrmulating his opinion which he has not even
suggest ed.

CHAI RPERSON GRIFFI'S: Is that correct, M.
Nobl e?

MR NOBLE: That's true. That's true.

MR. TEMPLE: WMay | meke ny proffer?

Hol  and & Kni ght has represented Bannumin this

case.
CHAI RPERSON GRI FFI'S:  |' m awar e.
MR. TEMPLE: And if Holland & Knight is
meeting with this gentleman with counsel, it is not
privileged. If there are communications by Holl and

& Knight on this very controversial issue, this
gentleman's testinmony -- may | finish, please?
CHAI RPERSON GRI FFI'S: Go on.

MR. TEMPLE: This gentleman's testinony
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has now changed as a result of a comrunication with
counsel. | want to know how t hat has changed
because the fact of the matter is that --

CHAI RPERSON GRI FFI'S:  Changed?

MR. CAMARDO. \What testinony has changed?

MR. TEMPLE: The gentleman testified --
you can read the transcript. "lInitially nmy position
was X. After | talked with counsel, it's now Y."
And Y is different than X

CHAI RPERSON GRI FFI'S: M. Noble can
clarify that.

MR NOBLE: | said after discussion with
my general counsel, the counsel in ny office.

MR. TEMPLE: | know that. M question is
| am allowed to probe with whom el se he di scussed
this. | asked a question and the discussion went
along the lines as to whether or not he had
di scussions with Holland & Knight to which there was
an objection. If this gentleman were to testify
t hat he had such discussions, it would show this
Board that there is sone bias as to why.

CHAI RPERSON GRI FFI'S:  You mean there was
an understandi ng about D.C. jail having work rel ease
prograns?

MR TEMPLE: There's nore do it than that.
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CHAI RPERSON GRI FFI'S: | don't know.

That's all |'ve heard him say.

MR TEMPLE: That's not what he testified
to. He said it was his understanding initially that
it was a |l ock-down facility and that applied --

CHAI RPERSON GRI FFI'S:  And then he said he
didn't find any that existed because even D.C.
pri sons have a work rel ease program

MR. TEMPLE: But where |I'mgoing with
that, okay, is that there are several discussions
that | believe he may have had and that we are
entitled to know

CHAI RPERSON GRI FFI'S: He hasn't testified
to that.

MR TEMPLE: | haven't been allowed to
ask.

CHAI RPERSON GRI FFI'S:  Your w tness.

MR. TEMPLE: Thank you.

Did you have -- were you in any neeting,
sir, with any attorneys from Hol |l and & Kni ght at any
point in time since the first BZA hearing?

CHAI RPERSON GRI FFI'S:  That's just --

MR. TEMPLE: That's ny general question

CHAI RPERSON GRI FFI'S:  Ask hi m what you are
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suspecting that he knows.

MR. TEMPLE: Well, I'mgetting to that.
Excuse ne. Let nme ask you a question so that |
understand the rul es here.

CHAI RPERSON GRI FFI' S:  Okay.

MR TEMPLE: |If | need to get to
information, this gentleman is on exam nation. |'m
calling himas a wtness. He's this gentleman's
wtness. He is adverse in nature. The question is
if I"masking this gentlemn questions that nay | ead
to something, that question if it's objectional
need to know. | can withdraw the |line of questions.

CHAI RPERSON CGRI FFI'S: Just pull it al
t oget her and be specific. R ght to the heart.

MR. TEMPLE: Ckay. Have you been in any
meetings with Holland & Kni ght where the issue of
the interpretation of 801. 7K has been di scussed?

MR. NOBLE: The answer is no.

MR. TEMPLE: Ckay. Very well. Thank you

CHAl RPERSON GRI FFI'S:  Ckay. Anything
el se?

MR. TEMPLE: No further questions.

CHAI RPERSON GRI FFI'S: Do we have Board

guestions for M. Noble?
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MR. RUSHKOFF: Thank you, M. Chairman.

want to come back to that |ine of questioning just
for a nonent but in a nmuch nore focused way because
| thought for a mnute we were kind of heading
somewher e

Wth respect to 801.7K am | to understand
your testinmony, M. Noble, that it is when you
consider, or in your experience as you have
considered the issue of tenporary detention or
correctional institutions, it is your understandi ng
or based on your experience that those terns may
i ncl ude 24-hour |ock-down facilities or may not? |
just want to get sone clarification on that.

MR. NOBLE: Initially that was ny take
that a jail is a 24-hour -- a correctional
institution is a 24-hour |ock-down. | was
subsequently --

MR. RUSHKOFF: You have now arrived at a
different interpretation?

MR. NOBLE: Yes. That there is a work
rel ease programin al nost every --

MR. RUSHKOFF: I n any kind of institution
for the nost part. Okay. How long would you say
the interpretation that a tenporary detention or

correctional institution was a 24-hour | ock-down
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facility? How |long would you say that
interpretation had been your understandi ng of those
terms? For a nunber of years?

MR. NOBLE: | was called to testify in the
case on short notice. | was not directly involved
with this but | was called as a witness on the
stand. That's what ny interpretation at the tine
was.

MR. RUSHKOFF: Ckay. Thank you.

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Any ot her questions
of M. Noble fromthe Board?

COW SSI ONER PARSONS:  Yes, sir. | would
like to foll ow up.

CHAI RPERSON GRI FFI'S:  Yes, M. Parsons.

COW SSI ONER PARSONS: M. Noble, an adult
rehabilitation home.

MR. NOBLE: Yes, sir.

COWM SSI ONER PARSONS: Wbul d you feel that
people are | ocked down in that facility or is that a
different kind of facility? 1In other words, we have
establ i shed your point of viewthat a correctional
facility is generally a |l ock-down facility with sone
kind of work rel ease program possibly. Let's go the

other way. Do you understand an adult
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rehabilitation honme, that is, a CBRF, has any | ock-
down facilities?

MR NOBLE: No, | don't consider adult
rehab honme as | ock-down because if you | ook at the
definition it says people on parole.

COWMM SSI ONER PARSONS:  Thank you.

MR. NOBLE: As a | ock-down you can have
peopl e that resides there for a specific period of
time.

CHAI RPERSON GRI FFI'S:  Any ot her questions
fromthe Board?

MR. RUSHKOFF: Procedurally do I ask
guestions after the Board or was | supposed to ask
t hem before the Board di d?

CHAI RPERSON GRI FFI'S:  The Board ki nd of
asks whenever they want. | thought we woul d get
themall .

MR. RUSHKOFF: Okay. That's fine.

CHAI RPERSON GRI FFI'S:  Now you want to
cross-examne the witness. |Is that correct?

MR. RUSHKOFF: | guess | would call it
redirect. He's a friendly witness so | just need
to --

CHAI RPERSON GRIFFIS: Right. Yeah. W're

going to continue with cross then and then if you
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want to redirect. Although it's alittle
conplicated because it's actually M. Tenple's
wi t ness of which he should be redirecting.

MR. RUSHKOFF: Okay. |'ll do cross but |
don't even care what order. If they would like to
go first, that's fine. As long as | get to ask
guestions is fine.

CHAI RPERSON GRI FFI'S:  You want to do cross
now or you want the Governnment to? Very well.

Let's conti nue.

MR RUSHKCFF: M. Noble, at the tine that
you testified -- first, let me just direct your
attention to the April 3rd hearing that you referred
to earlier which was a prelimnary injunction
hearing in Bar versus District of Colunbia in D.C
Superior Court. At the tinme that you testified at
that hearing --

CHAI RPERSON GRI FFI'S: Wait. Are you
eliciting his testinony at that hearing?

MR. RUSHKOFF: No. |I'mgoing to ask him
about his knowl edge at the tine. |It's cone out that
hi s opi nion changed and I would like to know about
certain understandings he had at the tinme that he
testified at that hearing.

CHAI RPERSON GRI FFI'S:  Oh, | see.
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MR, RUSHKOFF: Okay? Because if an issue

is raised as to what he knew and who he spoke to and
| would just like --

CHAI RPERSON GRI FFI'S:  For our record we
have what he said today. Wat you want to do is
i ntroduce what he said before and tell us why it
changed when our understanding is -- | nean, it's
been said it has changed but we have what we have.

MR, RUSHKOFF: Ckay. Well, maybe |'m
m staken. | thought the record refl ected sonething
-- | thought he testified as having said sonething
different before and, in effect, inpeached hinself
by saying he had earlier expressed a different point
of view | was just going to explore that as to
what he knew at the tine that he expressed that
opinion. I'mnot going to go through what he
testified to. Just what his understandi ng was at
that tine.

At the tinme of the hearing were you aware
assuming that it's true, and it doesn't matter
whether it's true or not, but I'll just ask you
whet her you were aware at the tinme that a failure to
return to a hal fway house in D.C. could be
prosecuted as a prison breech? Wre you aware of

that at that tinme?
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MR. NOBLE: No, | was not.

MR. RUSHKOFF: And what was your
understanding at the tinme you testified,
irrespective of what you m ght have said, what was
your understanding at that tinme or your inpression
as to the | ock-down hours for inmates in
correctional facilities?

MR. NOBLE: 24 hours. No rel ease.

MR. RUSHKOFF: Now, turning to the CBRF
is it possible for a CBRF to have sone | ock-down
hours, or would that make it not a CBRF? |n other
words, if there is a facility and there is a | ock-
down period during the day, does that take it out of
t he CBRF category or not?

MR NOBLE: | don't think it would based
on the definition for -- the various definitions
under the CBRF. It doesn't speak to | ock-down and
it does not speak to release. It could be either.

MR. RUSHKOFF: | have a few questions |
wanted to ask just to be sure the record is clear.
VWhat was your relationship to the official who nmade
the decision to issue the permt back in Decenber
20027

MR. NOBLE: The person worked for nme but |

do not directly supervise that person
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MR, RUSHKOFF: Did you review and approve

the decision to issue that permt?

MR. NOBLE: No, | did not.

MR. RUSHKOFF: Do you recall a February
21, 2003, letter fromyou to M. Tenple regarding
2210 Adans Street, N E. ?

MR NOBLE: Yes. That was the letter
originally witten by the Zoning Adm nistrator. It
cane to nme for review and | was not confortable with
the contents. | revised the letter and sent it out
under ny signature.

MR. RUSHKOFF: Are you now famliar with
two letters, one dated Decenber 11, 2000, and one
dat ed Novenber 26, 2001, that were prepared by
Hol l and & Kni ght and that were counter signed by
DCRA officials? The question is are you now
famliar with those letters?

MR. NOBLE: Yeah, |'ve seen those letters.

MR. RUSHKOFF: Were you involved in either
of the decisions by DCRA to countersign these
letters?

MR. NOBLE: No, | was not.

MR. RUSHKOFF: No further questions.

CHAI RPERSON GRI FFI'S:  Thank you.

MR. COX: | just have a couple of
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questions on cross.

M. Noble, isn't it true that you played
no rol e what soever in the issuance of these building
permts to Bannun?

MR. NOBLE: That's correct.

MR. RUSHKOFF: Wi ch building permts?

MR. COX: The building permts that are on
record. Building permt No. --

MR. TEMPLE: You're tal king about the two
t hat have been issued?

MR COX: The two that have been issued.
| can give you the nunbers. It would be 448325.
It's part of the record. 1Isn't it true you played
no part in the issuance of those permts?

MR NOBLE: That's true.

MR COX: Isn't it also true that woul dn't
be sonmething you would typically do in your duties?

MR. NOBLE: That's correct.

MR COX: As a matter of fact, what is
your job?

MR. NOBLE: Oversee the operations of the
Bui | ding and Land Regul ati on Adm ni strati on.

MR. COX: And you had no occasion to cone
across the zoning regulations or issue permts.

Isn't that correct?
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MR NOBLE: Unl ess there's an issue that |

have to review. This was not one.

MR. COX: (Okay. You've never been -- you
testified that you have never seen Bannuni s
contract. Correct?

MR. NOBLE: No, | haven't.

COX:  You've never seen their |ease?
NOBLE: No, | haven't.

COX:  Never been to their facility?

2 % 3 %

NOBLE: No, | haven't.

MR. COX: So you have no basis what soever
to disagree with this statenent that Bannumis a
tenporary correctional facility. 1Isn't that
correct?

MR. NOBLE: That's correct.

MR COX: Ckay. Are you famliar with
Section 801. 7K of the zoning code?

MR. NOBLE: Yes, | am

MR. COX: Okay. Are you famliar that
under 801.7K a tenporary correctional facility can
be zoned in the CGM2 district as a matter of right
if it's on | eased property for a period not to
exceed three years?

MR. NOBLE: Yes, | am

MR, COX: Ckay. And do you have any
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reason to disagree that if Bannumis a tenporary
correctional facility it has a matter of right
zoning in a facility located in that district? Do
you have any reason to disagree with that?

MR. NOBLE: No, | don't.

MR. COX: Okay. No further questions.

MR. TEMPLE: | have cross-exam nation
[imted.

CHAI RPERSON GRI FFI'S:  Pardon ne?

MR. TEMPLE: | have cross-exam nation
It's redirect but it's adverse. | have nore

questions for the gentlenan.

CHAI RPERSON GRI FFI'S: Based on the new
testimony that you have just heard?

MR. TEMPLE: Precisely.

CHAI RPERSON GRI FFI' S:  Okay.

MR. TEMPLE: |1'mgoing to refer your
attention to the February 21st letter, M. Noble.

MR. CAMARDO |Is he trying to inpeach his
own witness? He called himto begin with and now
he's trying to inpeach hin? | nmean, what is he
trying to do here?

MR. TEMPLE: Do you have an objection?

MR. CAMARDO That's my objection

MR. TEMPLE: | have the opportunity to
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redirect the w tness.

CHAI RPERSON GRIFFI'S: That's right. He's
going to redirect on --

MR. TEMPLE: Thank you, sir.

| would i ke to direct your attention to
t he February 21st letter. Do you have a copy of it
in front of you?

MR NOBLE: No, | don't.

MR TEMPLE: It can be found at
Appel lant's Exhibit No. 10. M. Noble, this letter
was witten in February. | would like the record to
reflect that the letter -- M. Noble has the letter
directly in front of him

|"mdirectly your attention to the first
paragraph in that letter. This letter, again, was
witten in February 2003. |Is that correct?

MR. NOBLE: Yes, it is.

MR. TEMPLE: Now, did you wite the
| anguage in the first paragraph, particularly the

second sent ence?

MR, NOBLE: | don't recall witing the
first -- as | said, the letter was witten by the
Zoning Admnistrator. | wasn't confortable with

parts of the letter and I changed it but | don't

recall that | changed the first paragraph.
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MR. TEMPLE: So you don't recall whether

you actually wote the | anguage in the second
sentence in the first paragraph. |Is that what
you're testifying to?

MR, NOBLE: | don't think I changed the
first paragraph. | changed the second paragraph.

MR. TEMPLE: Ckay. For the record, that
second sentence, can you read that?

MR NOBLE: Yes. "Intended use of 150-bed
comunity correctional center is institutional."

MR TEMPLE: Conti nue.

MR. NOBLE: "The property is located CM2
zone which permts such use.™

MR TEMPLE: This was a concl usion that
you rendered at that particular time, February 21,
2003. Is that correct?

MR NOBLE: Yes.

MR. TEMPLE: Ckay. At that particul ar
poi nt when you said the intended use was
institutional, what did you nean?

MR. NOBLE: Read the second paragraph.

MR. TEMPLE: So you were referring to
801. 7K. Is that correct?

MR NOBLE: Yes.

MR TEMPLE: 801.7K nentioned the three-
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year lease. |s that correct?

MR NOBLE: Um hum

MR. TEMPLE: Three-year period of tine.
I's that correct?

MR NOBLE: Yes.

MR TEMPLE: Howis it -- this is ny |ast
guestion, sir. Howis it that you reached that
conclusion without the benefit of a |ease, wthout
the benefit of the contract between Bannum and BOP
and wi t hout Bannum s proposal to BOP?

MR. NOBLE: Because it was based on
Section 801. 7K. That's exactly what the |anguage
reads.

MR TEMPLE: In fact, it was based on what
they told you they were going to do only. 1Isn't
t hat correct?

MR. CAMARDO  (bjection. Asked and

answer ed.

MR. TEMPLE: Bannumtold you.

MR. NOBLE: | had no discussion with
Bannum

MR. TEMPLE: So relative to what you
stated here, you don't know -- you didn't know when

you wote this letter whether the | ease was for

three years or five years or two years. |Is that
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correct?

MR. NOBLE: The three years is based on
the zoning regulation. The zoning regul ati on says
it's a tenporary correction institution not to
exceed three years.

MR. TEMPLE: But you were saying that what
they were doing was legal at this point in tine.
Isn't that correct?

MR. CAMARDO  (bjection. | don't think he
made any opinion as to legality. [|I'mnot sure he
shoul d be maki ng an opi nion now as to what is |egal
or illegal.

MR, TEMPLE: Well, let me just rephrase

that. You were responding to a letter that was

witten to you about Bannum possi bly having ill egal
use under D.C. zoning laws. |Isn't that correct?
MR. NOBLE: Rephrase the question. | was

referring to what?

MR. TEMPLE: M. Tenple did not wite a
letter to you at that point in tine. [Is that
correct?

MR. NOBLE: No.

MR. TEMPLE: M. Tenple wote a letter to
M. Cdark. Isn't that correct?

MR. NOBLE: Yes.
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MR. TEMPLE: And can you explain to the

panel how it is that you cane to respond to that
letter?

MR. NOBLE: The letter was referred to the
Zoning Adm nistrator to respond. The Zoning
Adm ni strator responded to the letter and sent it to
me toreview | reviewed the letter and was not
confortable with the | anguage, especially in the
second paragraph. | changed the second paragraph
and maybe sonet hing el se | ower down and | signed the
letter. Standard operating procedure.

MR. TEMPLE: Who did you consult before
you changed the | anguage in the second paragraph?

MR. NOBLE: | didn't consult anyone.

MR TEMPLE: | didn't say you had to. W
guestion was --

MR. NOBLE: | did not.

MR. TEMPLE: You didn't consult with
anyone?

MR. NOBLE: No. | consulted the zoning
regul ati ons.

MR. TEMPLE: But what you were telling M.
Tenpl e when you wote this letter was that what
Bannum was doi ng because it was institutional was

permtted. Is that correct?
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CHAI RPERSON GRI FFI'S:  That's pretty clear.

MR. TEMPLE: The point that |I'm making to
you again, that's clear. That's clear, right?

MR. NOBLE: Read the second paragraph.

MR. TEMPLE: Do you agree that's clear?

MR. NOBLE: Read the second paragraph.
Don't take the first paragraph.

MR. TEMPLE: | have no further questions.

CHAI RPERSON GRI FFI'S:  Ckay. Very well.
Next witness, M. Tenple.

M. Nobl e, thank you very nuch. W
appreciate your tinme down here this afternoon.

MR TEMPLE: Can we take a two-m nute

break?

CHAI RPERSON GRI FFI'S:  Fabul ous i dea.
W're on to alnost 20 of 6:00 so we'll be back in
five.

(Wher eupon, at 5:40 p.m off the record
until 5:53 p.m)

CHAI RPERSON GRI FFI'S:  Let's reconvene.
Are we ready to continue?

MEMBER ZAIDAIN. M. Chair, we have no
| awyers. Can we deci de the case now?

CHAI RPERSON GRIFFI'S: Did we perhaps m ss

t he announcement that we were to neet for dinner
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sonmewher e?

MEMBER ZAIDAIN: | think, M. Chair, at
the very least we'll nove a little nmore quickly now
that we've gotten the |lawers out of the room

CHAI RPERSON GRI FFI'S: M. Tenple, have a
seat. Gve us an outline of what you are proposing
to finish your case today?

MR. TEMPLE: As | explained to counsel,
have very few -- within the next 10 m nutes | wanted
to bring in nenbers of the community who |ive there,
ANC nenbers to give a brief one-mnute conment on
their take on this and then |I'm fini shed.

CHAI RPERSON GRI FFI'S:  Okay. What we'll do

is we'll finish your case presentation and then
we'll end it today. We'll set a new date for the
continuance of this and hopefully we'll have enough

time in that next proceeding to get through the rest
of this case. Let's nove ahead.

MR. TEMPLE: Very well. Thank you. The
first witness is Ms. Joan Black. May | proceed?

CHAI RPERSON GRI FFI'S:  Yes. Pl ease.

MR. TEMPLE: Ms. Bl ack, would you just
state your nane for the record, please?

M5. BLACK: My nane is Joan Bl ack

MR. TEMPLE: And where do you presently
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reside?

MS. BLACK: 241 Rand Pl ace, N E.
Washi ngt on.

MR. TEMPLE: How | ong have you I|ived
t here?

M5. BLACK: M famly has been there for
about four decades.

MR. TEMPLE: Ms. Bl ack, are you serving
any kind of elected position?

M5. BLACK: |I'mthe acting chair of 5B.

MR. TEMPLE: Ms. Bl ack, very briefly would
you tell the panel, please, what your view is about
this particular hal fway house?

M5. BLACK: Well, ny viewis that this has

been a very convol uted strange situation. First of

all, we are not in opposition of halfway houses. W
have had nore than our share and it's been, | think,
our position that this has been done illegally. W
were not inforned. We didn't know about it. It was

in 5A until January which was brand new el ecti on,
redi stricting.

When we found out this was goi hg on we
were very appalled and this is how we got here now.
We are in opposition about how D.C. Governnent is

breaking its own laws. | went over there because |
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live over there.

| nmean, you can | ook around the corner and
you see the school. M son went to the school. M
nei ghbors go to the school. W have problens right
now with the drug rehab facility, Harbor Light, with
needles all in the MDonal d' s bat hroom

My not her was working in the yard and
| ooked up and you' ve got a prisoner fromthe other
hal fway house on New York Avenue trying to get in ny
nei ghbor's house, 90 years old. W're tired of
l[iving in bondage. W think this is crimnal and we
want to get it fixed.

MR. TEMPLE: No further questions.

CHAI RPERSON GRI FFI'S:  DCRA cross-
exam nation? None?

MR. RUSHKOFF: No questions from DCRA

CHAI RPERSON GRI FFI' S:  Okay.

MR TEMPLE: At this tinme we would |ike
to --

CHAI RPERSON GRI FFI'S: Bannunf

MR, COX: W just have a coupl e questions.

Ms. Bl ack, you nentioned that in Ward 5B
you have nore than your fair share of hal fway
houses. Can you define for the Board what a hal f way

house is, please?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

276
M5. BLACK: A hal fway house -- | would

like to say that | have been in all the court cases
and it's a matter of semantics. For anyone that |
know, a hal fway house is when you have inmates
comng and going. A jail is a facility where they
cannot get out. That's the difference as far as |
have ever known.

MR COX: Are you famliar with what a
community correction center is?

M5. BLACK: 1'Il tell you, sir, I'mnot a
| awyer and |I'mnot going to get into these
semantics. W' ve been doing this all day |ong and
this is a waste of tinme as far as |' m concerned
because | am not here as an expert witness in |aw or
the definition, however you want to decide it's
supposed to be.

CHAI RPERSON GRI FFI'S:  Actually, let ne
just give you a little direction on that. |If
there's a question you can't answer, there's nothing
wong with that. Just say you don't know.

M5. BLACK: Ckay. | don't know the
di fference other than what |'ve said.

MR. COX: Ms. Black, so your answer is you
don't know what a community correction center is?

MS. BLACK: |'ve answered the question as
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best | can, sir.

MR. COX: Ckay. A second ago you said
this is a big waste of our time. As chairman of the
ANC you can w thdraw t he appeal at anyti ne.

M5. BLACK: That's not exactly what |
said, sir.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BLACK: That's a m srepresentation of
what | said, in fact.

MR. COX: What did you say? W can read
it back but you said this is a big waste of our
time.

MS. BLACK: Can you have soneone read it
back in conpl ete sentences?

CHAI RPERSON GRI FFI'S: W don't read back.

We're just recording.

MS. BLACK: Ckay.

MR. COX: As far as these hal fway houses
go, can you tell nme about sone of these hal fway
houses that are |located in your ward by name?

MS. BLACK: W have one right there on New
York Avenue. |In fact, it's across the street from
McDonal d's. In fact, our ANC office was in the
hal f way house and we contended with that for years.

Qur office lived there.
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MR. COX: Okay. This halfway house that

you're tal king about that's across from McDonal d' s,
is it a BOP community correction center?

M5. BLACK: It does not exist anynore. As
| said before, | cannot answer that kind of |evel of
guesti oni ng.

MR. COX: So your testinony is that you
have no basis whatsoever to object to a conmunity
correction center. Is that right?

M5. BLACK: That's not ny testinony. That
is not ny testinmony. | have a |ot of basis of
objecting to this.

MR. COX: You said that you don't know
what a community correction center is. |Isn't that
fair to say?

M5. BLACK: | said that I could not give a
| evel of definition I think you would accept. |[|'ve
given the best definition | can.

MR. COX: What is your definition?

CHAI RPERSON GRIFFI'S: | heard it. The
di fference between the hal fway house and a
correction facility.

MR COX: Is what? |[|'msorry.

M5. BLACK: You didn't hear nme, sir?

MR COX: No, | didn't hear you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

279
MR. TEMPLE: (Objection. Asked and

answered. It's been asked and answered.

CHAI RPERSON GRI FFI'S: R ght.

MR COX: So if a facility -- if the
residents at a facility are not free to | eave, then
that is not a hal fway house? |Is that what you're
sayi ng?

MS. BLACK: | think I've answered the
gquestion, sir.

MR COX: | think | should get an answer
to nmy question.

CHAI RPERSON GRI FFI'S:  Ckay. | nean,
that's just trying to elicit a restatenent of what
you did answer and | believe --

M5. BLACK: My understandi ng of a hal fway
house that | know of is when they are allowed to
come and go. A lock-down facility or prison is when
they are not allowed to cone and go on a daily
basi s.

MR. COX: | have no further questions.

CHAI RPERSON GRI FFI' S:  Okay.

MR. TEMPLE: Thank you. W would like to
call our next witness, M. Pippano, please.

M5. PIPPANO | have not been sworn in.

MR. TEMPLE: She has not been sworn in for
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CHAI RPERSON GRI FFI'S:  Ms. Bail ey.
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E-V-E-NI-NG S E-S-S1-ON
(6:00 p.m)
M5. BAILEY: Do you solemmly swear or
affirmthat the testinony you are about to give in
this proceeding will be the truth, the whole truth,
and nothing but the truth?
MS. PI PPANO.  Yes.
MR. TEMPLE: Ms. Pippano, woul d you pl ease
state your full nane.
MS. PI PPANO  Mart ha Pi ppano.
MR. TEMPLE: And do you live in the area
near where the hal fway house is being built?
M5. Pl PPANO  Yes, | do.
MR. TEMPLE: Can you tell ne how | ong you
have lived in that nei ghborhood?
M5. PI PPANO  Since 1949.
MR. TEMPLE: And are you presently an
el ected nenber of that conmunity?
M5. PI PPANO  Yes, | am
MR. TEMPLE: And what is your position?
M5. PIPPANO [|I'mon the board for the
South Central Community Associ ation.
MR. TEMPLE: Have you al so served as an
ANC nmenber in that community?

M5. Pl PPANO Yes, | have.
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MR. TEMPLE: Can you tell the Board,

pl ease, which ANC and when?

MS. Pl PPANO.  AN-5A-11.

MR. TEMPLE: And the time that you served
that's the sane jurisdiction as 5B now?

M5. PI PPANO  Correct.

MR. TEMPLE: And could you briefly state,
pl ease, what are your views regarding this halfway
house?

M5. PI PPANO  Well, the hal fway house --

MR. CAMARDO |'mgoing to object again to
t hat term again, hal fway house.

M5. PI PPANO  The hal fway house --

CHAI RPERSON GRIFFI'S:  I'msorry. Forgive
me for ny delay. | think we should note the
objection. I'mnot sure I'"'mgoing to stop that
obviously. It is a tool that they think is
facilitating their case presentation and we'll |et

it go at that.

M5. PI PPANO The hal fway house has many
issues in that area, both environmental hazards as
wel | as concerns with the facility that shares space
wi th them next door. | have given testinony earlier
to this Board to that extent. The environnental

hazards are very large and it's just not appropriate
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for the community to have a facility there for those
reasons.

MR. TEMPLE: Wen you say environnenta
hazards, what are you referring to, please?

M5. PIPPANO There's an asbestos
reclamation right next door to them On the other
side is a transfer station better known as a dunp.
There's huge problens with rats and other varmnts
all around there because of the transfer station
that's there. There is also a cenment mxing factory
just across the street. It's just all kinds of
things that are there that are not good for
anybody's health and it's not good for people to be
living next to things like this.

MR. TEMPLE: Thank you. Do you have any
addi ti onal concerns you want to raise before we
finish?

M5. PIPPANO Well, |I'malso concerned
t hat --

MR. TEMPLE: Hold on one second. Let them
finish tal king.

M5. PIPPANO | have witten a nunber of
letters to the Bureau of Prisons, none of which were
ever answered. | just feel a gigantic coverup was

perpetuated and |I'mvery concerned that with a | ot
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of illegalities concerning people being bought off
concerns me a great dea

MR. TEMPLE: Thank you.

CHAI RPERSON GRI FFI'S:  Not hing further?

MR. TEMPLE: No further questions, sir.

CHAI RPERSON GRI FFI'S:  Okay. Ms. Pippano,
let me see if | can understand. You' re saying that
there are environnental issues attendant with the
site and the adjacent sites and the adjacent uses.
I's that correct?

M5. PIPPANOC That's correct.

CHAI RPERSON GRI FFI'S:  |Is there sonething
in your know edge that would tell you with the
review of the permt based on the zoning issues that
DCRA sonehow erred in issuing the permt based on
t hose adj acent uses?

M5. PIPPANO. | would say so. |I'mnot a
professional in this regard. |'mnot an attorney
but common sense tells nme this.

CHAI RPERSON GRI FFI'S:  Okay. And |
appreciate that. | think based on the zone itself
the comercial C-Mzone, one mght say it is defined
fairly rigidly in the regul ati ons about the uses
that are appropriate or allowable matter of right.

But can you tell me specifically, which is
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at issue in this appeal, what is the error that
you' re asking us to | ook at based on the
environmental issues that would |ead us to believe
or convince us that the zoning admnistrator erred
in approving a permt?

M5. PIPPANO Well, I'mnot so nuch
tal ki ng about the environmental issues for the error
because | understand that the error was they put a
hal fway house in the facility that is not allowed in
a GM2 zone.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. PIPPANO That's what is being
considered but | was asked to express ny views which
are broader than that.

CHAI RPERSON GRI FFI'S: | understand. |
appreciate that. | want to be very clear. The
Board nmay wel | synpathi ze, enpathize, understand
sone of the other issues that surround this.

However, our jurisdiction will be very clear and
very short.

l"mgoing to try and preclude sone of the
cross-exam nation you' re about to get. You've
stated that this is an error because the Zoning
Adm ni strator issued a permt for the construction

of a halfway house. \What |eads you to believe this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

286

is a hal fway house or a CBRF?

M5. PI PPANO The fol ks are assigned there
for 60 to 90 days.

CHAI RPERSON GRIFFIS: Okay. So it's a
tenporary occupancy facility.

M5. PIPPANO It's the tenporary occupancy
of the people who are there. | went and visited the
pl ace in Novenber when it was under construction.
The Bannum person -- | have ny notes at hone so |
couldn't tell you what the nman's nanme is but | have
my notes at hone -- told ne this was a hal f way
house.

CHAI RPERSON GRI FFI'S: Ckay. So soneone at
the facility said this is a hal fway house. Wat is
your understandi ng of the difference in hal fway
houses what you are testifying has been built and is
now bei ng occupi ed or progranmed --

MS. PIPPANOC That's correct.

CHAI RPERSON GRI FFI'S:  -- and the
di fference between that and a tenporary detention or
correctional institution?

M5. PIPPANO Well, a tenporary
correctional institution in nmy mnd is one where
peopl e go and stay there and don't | eave except when

they are permtted to for a couple hours or
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what ever. But they don't freely conme and go when
you're in a correctional facility.

CHAI RPERSON GRI FFI'S: Okay. So there's
sonme programed tinme of people in a tenporary
detention or correction institution.

M5. PIPPANO Right. As opposed to the
hal f way house where you're assigned there for a
shorter anmount of tinme and it's a prelude of you
goi ng back into the community.

CHAI RPERSON GRI FFIS: Okay. As |I'm
anticipating a cross-exam nation question, it would
be if a hal fway house as established with a
certificate of occupancy progranmed tinmes where
peopl e are out of the residence and tines that were
required to return to the residence, would that
renove it froma CBRF or hal fway house in your
definition?

M5. PIPPANO In ny definition, that's
part of a hal fway house program because you are
hel pi ng people learn how to go back into the
comunity.

CHAI RPERSON GRI FFI'S:  Okay.

M5. PIPPANO It's not like a jail where
people are in | ock-up, although a few people are

sent out to do work rel ease maybe. But a hal fway
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house is preparation for going back into the
comunity.

CHAI RPERSON GRI FFI'S:  Okay. There is
perhaps a level of, ny words, freedomis what |I'm
heari ng you say between a hal fway house and what you
woul d define as a tenporary detention or
correctional facility?

MS. PI PPANO.  Correct.

CHAI RPERSON GRI FFI'S:  Okay. Further
Cross-exam nation?

MR. CAMARDO  Just one question. These
peopl e that cone and go -- you testified that people
cone and go out of this Bannumfacility. D d you
testify that way?

MS. PIPPANO |'msorry?

MR. CAMARDO That people can cone and go
wWth respect to the Bannumfacility? You said they
can freely come and go. | think you said that. 1Is
that correct? |Is that a fair representati on of what
you sai d?

M5. PIPPANO | didn't specify a Bannum
facility. | specified a hal fway house.

MR. CAVARDO. How about in a Bannum
facility? Can people conme and go do you know

freely? |If you don't know, that's fine.
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MB. Pl PPANG | haven't been over to the

Bannum facility since it opened up.

MR. CAMARDO |If a person left the Bannum
facility and went AWOL and never returned, what do
you think woul d happen, only if you know?

M5. PIPPANG | don't think -- | nean, |
know what happens in a hal fway house.

MR. CAMARDO Tell me what happens in a
hal fway house then. |If a person | eaves a hal fway
house and doesn't cone back, what coul d happen to
t henf?

M5. PI PPANO They get reported usually to
the marshals and then people try to go pick them up.

MR. CAMARDO  They woul d be in violation
of sone |aw or regul ati on?

MS. PI PPANGC  Yes.

MR. CAMARDO. So aren't they inprisoned?

MR. TEMPLE: (bjection. The question
calls for specul ation.

CHAI RPERSON GRI FFI'S:  Ms. Pi ppano, do you
know how t o answer the question?

M5. PIPPANO It's a matter of semantics.

You're twisting the information.
MR CAMARDO |I'mnot trying to tw st.

" mjust taking your testinony. You said they can
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freely come and go and |I'mjust exploring that a
little bit nore.

M5. PI PPANO  They have to follow the
rul es and regul ations and there's hours that they
can be out of the facility. There's hours that they
must be in the facilities.

MR. CAMARDO So they can't freely cone
and go then?

MS. PIPPANO.  Yes, they can. They do cone
and go. They do cone and go. They can get weekend
passes. They can visit famlies. They go to work.

There's a |l evel of earned freedomthere.

CHAI RPERSON GRI FFI'S:  Okay. | think
under st and.

MR. CAMARDO But you're not talking about
Bannum though. You're tal king about these other
hal f way houses.

M5. PI PPANO |'mtal king about hal fway
houses in general.

MR CAMARDO  Ckay.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. RUSHKOFF: You had nenti oned
envi ronnent al i ssues. | want to focus on those for

a nonment and just ask you to conpare the facility
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before the renovations that have led it to be used
as you describe it, a halfway house. | would like
you to conpare the facility before and after the
renovations and just identify for us any

envi ronmental concerns that are the result of those
changes to the hal fway house structure.

CHAI RPERSON GRI FFI'S:  As nuch as |
understand that's inportant information, | don't see
the relevancy to the appeal.

MR. RUSHKOFF: Well, unless her testinony
about environnental problens is irrelevant, and
maybe it is, if that testinony is irrelevant, then
there is no need for ne to go this way. | wasn't
sure as to the relevance of her testinony so |
wanted to focus in on how nuch of the environnent
probl em she has identified is attributable to this
permt being issued. She nentioned asbestos, for
exanple. Did the renovation cause ashestos to go
into the air? I'mjust trying to identify that.

CHAI RPERSON GRIFFIS: It's also not a

zoning issue so | don't think we need to explore

t hat .
MR. RUSHKOFF: Agree, M. Chair.
MR. COX: Just one question. You
menti oned there was an illegal cover-up.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

292
MR. TEMPLE: Excuse ne. |'msorry.

CHAI RPERSON GRI FFI' S: Yes.

MR. TEMPLE: Can both | awers --

MR. CAMARDO He's correct. 1'll ask the
guestion. You nentioned that sone people were being
bought off --

CHAI RPERSON GRIFFI'S: | don't want to
explore this. Ask the question but there's no need
for this Board --

M5. PIPPANO M. Giffis apparently
doesn't want the stuff but 1'Il be glad to talk with
you about it later. Bannumis very well aware of
t he probl ens because they're the ones that bought
trips for people plus other things. ['ll be glad to
talk to you later about it if you want.

CHAI RPERSON GRI FFI'S:  There may be anot her
body that would take that up if needed. Unless you
can point ne, | don't see the rel evancy to what
we're dealing with in this appeal

MR. CAMARDO  Significant accusations have
been | evel ed.

CHAI RPERSON GRI FFI'S:  But you're going to
correct it in cross-examnation? Pick it up in your
case if there's facts that need to be corrected or

there's a story that needs to be told. But really,
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| mean, we delve and | give great |atitude and
notions in exploring and all that but in presenting
this, I think we have narrowy focused what this
appeal is about. | need to hear a | ot nore about

t hat and wal ki ng down ot her avenues is fruitless for
our pur poses.

MEMBER ETHERLY: | woul d agree
whol eheartedly, M. Chairman. | just don't think
this Board's time is going to be well spent whet her
it passes the snell test or not or mght offend our
sensibilities, but for ne it's just of no
i nport ance.

MR, RUSHKOFF: | was going to suggest if
they feel they need to fix the record, maybe they
could deal with it by way of affidavit and then we
don't have to address this issue through |ive

testinmony at the next hearing.

CHAl RPERSON (RIFFI'S: | guess. |I'ma
little too tired to deal with that one. ['Il be
straight and frank. Even if -- well, maybe |

shoul dn't say that.

MR RUSHKCFF: I'Il reiterate it, M.
Chairman. | think there is nothing to be gai ned
from goi ng there.

MR. CAMARDO. Let ne just state here she
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of fered no specifics, just nmade a general
allegation. 1'Il just let it go at that.

CHAI RPERSON GRI FFI'S:  Under st andabl e.
Okay. Anything else? Anything further, M. Tenple?

MR TEMPLE: Yes. Just one |ast w tness,
Ms. Regi na Janes.

CHAI RPERSON GRI FFI'S:  Okay.

M5. JAMES: (Good evening. M nane is
Regina Janes. | amcurrently a shop stewart for
Local 153 OPEIU, Ofice of Professional Enpl oyees
| nternational Union. Al so, I aman ANC Conm ssi oner
and former chair of 90 days of ANC 5B.

| was the one that wote the appeal,
brought the appeal, and had the appeal ratified
before the comm ssion. This was due to a neeting
t hat had taken place at a concerned citizen neeting
in which | had heard, and a coupl e ot her
commi ssioners had heard, sone things that had taken
pl ace wi thout the know edge of the comm ssion.

Qur conm ssion ANC 5B --

MR. CAMARDO Let the record reflect then
M. Tenple, are you handing Ms. Janmes notes? D d
you hand her a note there, sir?

MR. TEMPLE: Wy don't you come over here

and | ook and see?
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MR. CAMARDO Are you pointing to the

not e?

MR. TEMPLE: Wy don't you cone over here
and | ook and see.

MR. CAMARDO He's pointing to a note
t here.

MR. TEMPLE: Since you're insulting ne,
cone over here and | ook and see.

CHAI RPERSON GRI FFI'S:  Gentl enen, hol d on.

MR. CAMARDO Let's see the note.

MR TEMPLE: No, | am not.

CHAI RPERSON GRIFFI'S: W really don't need
-- let's finish on a good note. First of all, in
giving the testinony, M. Tenple may be giving, or
can, in fact, point to things. | don't think we are
precl uded from having w tnesses do that, M. Mnroe.

Clearly we need to look to the witness and their
testinmony as independent but let's proceed and not
get too wapped up in that.

MR. TEMPLE: | was going to ask her a few
guestions consistent with nmy practice with the prior
Wi tnesses. |s that okay?

CHAI RPERSON GRI FFI'S:  Is she finished
testifying?

M5. JAMES: However we want to handle it
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| " m agr eeabl e.

MR TEMPLE: Ms. Janes, can you state your
vi ews about this particular hal fway house to the
panel ?

CHAI RPERSON GRIFFI'S: As they relate to

t he zoni ng issues.

M5. JAMES: | was the one that brought the
appeal before the BZA and | wote the letter. It is
located in a CGM2 district. It is in an industrial

district as described by Martha Pi ppano.

The environnmental issues. As you are
fully aware of, it is not fit for human habitation.
That is point one. It is a conmunity-based
residential facility and a conmunity-based
residential facility is prohibited in a CGCM2
district. That is the |aw

The | aw that everyone is citing, 801.7,
subpar agraph K, tenporary detention or correctional
institute on | eased property not to exceed three
years, the intent of just that paragraph al one was
for the overflow This was a draft that | had
obtai ned a copy here.

It was strictly an overflow. It was neant
for the overflow of the D.C prison in which Counci

Menber Mendel son had stated that's over in Ward 6.
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That was the intent of subparagraph K That was the
intent. This conmunity-based residential facility

| ocated at 2210 Adans Pl ace is not allowed to be

t here.

W had tried to obtain copies of the |ease
and the contract just to see. M. Luria when he
attended a community neeting indicated and said it
was a hal fway house. That may have been the neeting
that took place in January or February.

He al so noted that he had the support of
ANC conmi ssioners. Now, | know ANC-5B only had two,
maybe three quoruns |ast year so none of us was
apprised to what the fornmer chairs' activities were.

It was never brought to our conm ssion.

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ETHERLY: Ms. Janes, M. Chair, if
Il may. | know M. Tenple has sone additiona
guestions but | really want to hop in here because
alleluia at 6:22. | nean, you have really hit for
me, | think, the critical issue here which is the
only way a facility gets to that address is 801. 7K

What for you -- what would you need to see
-- and I'mnot stating whether or not it is or isn't
a tenporary correctional institution or detention

center, but what for you would nake this, or what
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woul d you need to see just in your opinion? |'mnot
aski ng you as an expert or as an ANC comnm ssi oner
but just in your opinion what would you need to see
in order for this to satisfy the term nol ogy
tenporary detention or correctional institution?
Wuld it have to be a C of O? Once again, |'mjust
aski ng your opinion. Feel free to say, "I don't
know. |1'mnot a zoning expert."”

M5. JAMES: (Ckay. Not a problem

MEMBER ETHERLY: If you saw a C of O that
said three years and then this place cl oses down,
woul d that be satisfactory in your opinion?

M5. JAMES: Under the current definition,
sir, yes. That would be satisfactory.

MEMBER ETHERLY: kay. So for you the
concern as you and ot her nenbers of the comunity
t hrough testinony that we've heard, the concern is
you haven't seen enough to support a belief -- a
reasonabl e belief that this structure, this
operation wll be there for three years or |ess.

M5, JAMES: Well, sir, with regards to
that, | have | ooked up in the dictionary tenporary
detention or correctional institute and it's a | ock-
up. That's what it nmeans. Webster's Dictionary

defines it as incarceration. They can't go
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anywhere. This is -- | really do believe we're
tal ki ng about regional |anguages here. |In Florida
it may be considered a conmmunity correctional
center. In Washington, D.C. it's a community based
residential facility.

MEMBER ETHERLY: Thank you. | apol ogi ze
for the interruption. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  That's okay. To
foll ow up, hal fway through your testinony you said
you | ooked at a draft and you pointed toward this
of fice.

M5. JAMES: It was the zoning clarifying
801. 7K

CHAI RPERSON GRI FFI'S:  Perhaps it was the
draft order of the Zoning Comm ssion that drafted
8017

M5. JAMES: Yeah, right. Wat they
intended for this |anguage. It was just nmeant for
the overflow of the District governnent.

CHAI RPERSON GRI FFI'S:  Okay. Who submtted
t hat ?

M5. JAMES: Maybe | need to clarify
sonmething. It would be nice because of the fact
| aws are made to be followed and I'ma firm believer

in the law. As ANC conm ssioners we are held to a
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standard that we are suppose to serve in the best
interest and to uphold the laws of the District of
Col unbi a.

CHAI RPERSON GRI FFI' S: | ndeed.

M5. JAMES: Wth that being stated, that
nmeans anyone that is comng in here need to abide by
the laws of the District of Colunbia. That
facility, call it what you want. |'mnot going to
call it the words -- community-based residenti al
facility. They have a specific tine -- this is M.
Luria's words.

They | eave the facility during the day to
obtain enploynent. They cone back to that facility.

That in the District of Colunbia is deened as a
hal fway house. Now, |'ve heard nmention of jail. If
they are on work rel ease, they are prisoners.

There are guards that go out with them
They just don't freely come and go. As a comunity
it would be an injustice for this facility to remain
at 2210 Adans Pl ace. That was the basis of the
appeal. They broke the | aw

MEMBER M LLER: Can | ask sone questions?

CHAI RPERSON GRI FFI'S:  Yes, Ms. Mller.

MEMBER M LLER | just have a follow up

question for you. | think you said that the fact
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that they | eave and cone back, or sonething to that
effect, that deens it a hal fway house under the |aw.
Wiere is that?

M5. JAMES: This is just based on living
in the District of Colunbia and what | deem a
hal fway house to be. M. Luria had stated in the
nmeeting that they are released during the day to
obtain enploynent. This place is not conducive for
themto thrive.

Just as Ms. Pippano had indicated, the
envi ronnment al issues but then you have the school
and the wonen that are wards of this District that
have been abused. There are all types of ex-
of fenders there and our interest should be in the
residents of that conmmunity, or out conmunity.

CHAl RPERSON GRI FFI'S:  Ckay. Any ot her
guestions fromthe Board?

M. Tenple, are you finished?

MR. TEMPLE: | am absent other questions
fromthese gentl enen.

CHAI RPERSON GRI FFI'S:  You have what ?

MR TEMPLE: | said unless there are
guesti ons.

CHAI RPERSON GRIFFIS: 1'Il get to them

Are you finished with yours?
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MR TEMPLE: |I'mfinished with ny direct.

That's correct.

CHAI RPERSON CGRI FFI'S: Let's start with

MR. RUSHKOFF: | think you nentioned at
one point that a CGM2 district, in your opinion, is
not fit for human habitation. |Is that generally C
M2 districts or this one in particular or both?

M5. JAMES: What | nmeant, they can work
there but they are not to live there because right
next to the Bannumfacility was a place where the
mental Iy chall enged, there was a day care facility
for them They operated there but then they went
home at night. No one physically lives in a CGM2
district.

MR. RUSHKOFF: Now, based on your
famliarity with the |egislative history, do you
have any idea why the council chose a CGM2 district
as a place to house overflow prisoners fromthe D.C.
correctional system given your observation that it's
not fit for human habitation?

M5. JAMES: That was not fromthe council

MR. RUSHKOFF: |'msorry. You're right.

M5. JAMES: That cane fromthe Zoning

Conmi ssi on.
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MR, RUSHKOFF: |'msorry. Do you have any

i dea why the Zoni ng Conm ssion nade that decision?

M5. JAMES: No, | do not but |I've read the
resol ution and what they intended for 801.7,
subpar agraph K, what their intent was.

MR RUSHKCFF: Was their intent that these
i ndi vidual s be housed in a CGM2 district?

M5. JAMES: In a CM2 district or |eased
property for three years, but that was for the
overflow of the D.C. jail.

MR. RUSHKOFF: Ckay. Thank you. You
mentioned that it's your understanding that when
there was work release fromthe D.C. jail that the
i nmat es are acconpani ed by guards. |Is that your
under st andi ng?

M5. JAMES: Yes.

MR, RUSHKOFF: What is the basis for your
under st andi ng?

M5. JAMES: Because they are incarcerated.

MR. RUSHKOFF: So you believe that if you
get work release fromthe D.C. jail you are
acconpani ed by a guard?

M5. JAMES: | would think so.

MR. RUSHKCFF: You nentioned Webster's

Dictionary. You don't by any chance have with you a
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copy of the definition?

M5. JAMES: No, | do not.

MR. RUSHKOFF: Did Webster's Dictionary
use the term | ock-down?

MS. JAMES: They used the word
i ncar cer at ed.

MR. RUSHKOFF: They used the word
i ncar cer at ed.

M5. JAMES:  Um hum

MR. RUSHKOFF: Is this --

M5. JAMES: O detained.

MR. RUSHKOFF: They used the word
i ncarcerated or detained?

M5. JAMES: Um hum

MR. RUSHKOFF: Did they say incarcerated
or detai ned?

M5. JAMES: Yeah. And/or | think.
| ooked it up quite awhile ago.

MR. RUSHKCFF: This is a stand Wbster's
Dictionary?

M5. JAMES: Standard Webster's Dictionary.

MR. RUSHKOFF: Okay. Thank you. No
further questions.

CHAI RPERSON GRI FFI'S:  Thank you.

Gent | enen.
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MR, COX: Just a couple of quick

guestions, M. Chair.

Ms. Janes, | believe, and correct nme if
|"mwong, you' re in opposition to the | ocation of
Bannum s CCC and it's proposed site is the residents
comi ng and going. |Is that fair to say?

M5. JAMES: |'msorry. Can you repeat the
guestion?

MR. COX: M understandi ng of your
opposition to Bannum s proposed facility is that
there are residents comng and going | think you
testified to. |Is that fair representation of what
you testified to?

M5. JAMES: That they are com ng and
goi ng?

MR. COX: You said the residents are free
to -- what is the basis for your objection to
Bannum s | ocati on?

M5. JAMES: Ina CM2district -- a
communi ty-based residential facility is prohibited
inaCM2district.

MR COX: Are you famliar with a facility
that is run by M. Charles Reynolds pursuant to -- a
proposal that was put in for a community correction

center by M. Charles Reynolds back in 20017
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MR. TEMPLE: |1'mgoing to object. Totally

irrel evant and beyond the scope of my direct
exam nation

MR COX: | don't think so. It goes to
i npeachnent, M. Chair. |[|'ve got a letter from M.
James that is part of the record where she is
supporting the location of the community correction
center in the sanme nei ghborhood right down the
street.

CHAI RPERSON GRI FFI'S:  That woul dn' t
necessarily -- I'mnot sure we can establish that
woul d i npeach anything that she's given in
testi nony.

MR COX: It would when | refer to the RP
nunber that's in the letter. | have a copy of the
solicitation and if you open it up, it refers to a
community correction center. On the one hand, she's
objecting to Bannum s | ocation of a CCC in the
nei ghbor hood but a couple of years ago she was
advocating for the location of a CCCin the
nei ghbor hood.

CHAI RPERSON GRI FFI'S:  Okay. W thstanding
the fact that she could be in support of one project
and appeal another one, I'mnot sure of the facts

even based on the definition in the RP issuing.
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MR COX: That's why I'mtrying to get to

t he bottom of her opposition.

CHAI RPERSON GRI FFI'S: W woul d have to
investigate all the specifics and the detail and how
the Zoning Adm nistrator | ooked at that to go to how
it would pertain to this appeal.

MR COX: It's a very basic level. [|If her
opposition to Bannums facility is that the
residents are free to cone and go --

CHAI RPERSON GRIFFI'S: It won't have any
rel evancy to our deliberation.

MR. COX: Because residents aren't free to
conme and go from Bannum s facility?

CHAI RPERSON GRI FFI'S:  No, because |'m not
sure that's being pointed to how the Zoning
Adm nistrator was interpreting it unless it goes
directly to the definition which we are struggling
here, if that would sonehow | ead us to 801 and say
it either fits or doesn't fit. GQher than that, |
think, frankly there was -- and the cross-
exam nation question cane appropriately. You did
talk about it was inappropriate for the Bannum
residents that would be com ng and going. | stil
want to focus on how that gets us to the rel evant

i ssue for the appeal because, in nmy mnd, that is in
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the era of the environnental. As this is not a
speci al exception case where we are | ooking for
adverse inmpact on the community, |I'mnot sure of the
rel evancy or why we need to explore inpeaching on

t hat | evel

MR, COX: It also goes to good faith. M.
Janmes is the party who filed the appeal to begin
Wi t h.

CHAI RPERSON GRI FFI'S: True.

MR COX: So, on the one hand, if she's
supporting the location of the community correction
center in the sanme nei ghborhood a couple of years
ago, on what basis could she possibly be filing an
appeal for the location of Bannums conmunity
correction center in the sane nei ghborhood in 20027

CHAI RPERSON GRI FFI'S:  Again, | would say
the only way we could answer that is to | ook at a
full-blown hearing on the other.

MR COX: Can | just leave it at that and
just state that this letter that I"mreferring to is
al ready part of the record?

CHAI RPERSON GRI FFI'S:  That's fine.

MR COX: It's part of Bannums --

CHAI RPERSON GRIFFIS: | think it can be

appropriately taken up in your case presentation
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al so.

MR. COX: (kay. Thank you, M. Chair

MEMBER M LLER: |I'mnot sure if this is
what you're trying to get at, but it seens to ne if
you're trying to get at what's the difference
between the institution she was supporting before
and the institution at issue in this case, | would
be interested in having her just address that
questi on.

MR TEMPLE: I'Ill withdraw nmy objection.

M5. JAMES: Thank you. The letter that I
wote was fromthe Adm nistrator of Center 4. That
was 1355 57 New York Avenue, Denise Shelton. She
had did a bid and | supported her in that because
she was trying to keep -- do a proposed facility on
t he hal fway house at Center 4 because it was
proposed to shut down and cl ose.

| did a letter in support of her because |
was thoroughly famliar with her work and how she
conducted and handl ed the operations at Center 4.
She did a proposal to do a bid to keep Center 4 open
but as a private comnpany.

Wth that being said, the letter was
directed towards her and just for her use al one.

was not the only ANC Conmm ssioner that rendered her
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a letter of support in that matter.

Also, | would just like to note | did the
appeal on behalf of the residents of ANC-5B. They
didn't have any know edge of it. The conm ssioners
in ny comm ssion didn't have any know edge of it.
But for doing nmy job as the chair of this
commi ssion, | am being sued by Bannum

MEMBER ETHERLY: Here's where | amon
that, M. Chair, and | appreciate Ms. Mller's
guestion and Ms. Janes' clarification. That letter
is in Exhibit 20 and | believe that's Tab P or Q

MR. COX: Pardon nme but it's actually
Exhi bit No. 19, Subexhibit P.

MEMBER ETHERLY: Okay. Be that as it may,
| nmean, just as one Board Menber, here's where |
think this thing hinges. | just don't think you're
going to get any mleage out of this particular line
of questioning. | think the key thing is this is a
C-M zone. To stay there you've got to show us this
is an 801. 7K i ssue.

The argunent on the other side is, no,
they're not 801. 7K. They are actually a CBRF
That's it. Very sinple. The rest of this stuff is
w ndow dressing and that's not to marginalize any of

the comments or any of the concerns that have been
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brought by the community because clearly peopl e have
sonme very passionate feelings about this.

| think after you get through all the
snoke, after you get through all the fog, and that's
not any comrent on any of our |egal representation
here. | want to be very clear that ny remarks
aren't taken out of context, but it really just gets
down to your saying we are a 801. 7K tenporary
facility.

The other side is saying, "No, you're not.
You're a CBRF." Help us understand why you're not
a CBRF or, for the purposes of M. Tenple, help us
to understand why they are a CBRF and not an 801. 7K
That's where the gane is. The rest of this stuff
frustrates ne. |I'msure it frustrates our
col | eagues.

MR COX: M. Etherly, wth all due
respect, | understand what you're saying.
obviously will conply with you. Can | just make
part of the record the RFP that is referenced in M.
Janes' letter? It's referenced by nunbers RFP-
2000706-MA. | have a copy of it.

CHAI RPERSON GRI FFI'S: R ght. W'IIl take
it in evidence for your case. | don't see any

reason why we wouldn't take that in. |In fact, you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

312

can speak to it at that point which would be --

MR. COX: The issue that it goes to is the
propriety of this appeal that was taken. Was it
taken to object to the legality of the building

permt or the zoning or was it taken for other

reasons?

CHAI RPERSON GRI FFI'S:  Well, | can --

MR. COX: This evidence goes right to
that. It goes right to Ms. Janes' credibility. On

t he one hand, here she is supporting a CCCin the
same nei ghborhood and here we are and she is
opposing it.

MEMBER ETHERLY: You're using up val uable
pati ence here.

MR COX: | just want it part of the
record.

MEMBER ETHERLY: Just stay with the
substance and t he substantive argunent is 801. 7K
versus is this a CBRF.

MR. COX: Point taken.

MS. JAMES: May |, just because |
negl ected, get real specific with Comm ssioner
Mller's point. Had Bannum went to 1355 57 New Yor k
Avenue it was a matter of right and it was a forner

communi ty-based residential facility. W would have
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supported it. It was already that use.

Center 4 had shut down and Center 4 is
still vacant today. W're talking about this was
sonmet hing that was historic. |f they had went
there, that was clearly a matter of right for them
to goto GM2 district in an industrial conmunity
where it's not fit for human habitation. That's the
obj ecti on.

CHAI RPERSON GRI FFI'S:  Okay. | absolutely
appreci ate you addressing that and | appreciate you
bei ng down here.

|s there any further cross-exan nation?

MR COX: No, M. Chair. Not on that
issue certainly. | don't think we have anything
further.

CHAl RPERSON GRI FFI'S:  Ckay. M. Tenple.

MR. TEMPLE: No further questions.

CHAI RPERSON GRI FFI'S:  Very good. Ms.
Janmes, thank you very nmuch. W appreciate your tine
and your patience being down here all afternoon. |
do understand and find it regrettable that there are
ot her things going on beyond this that we coul dn't
have this as the forumto decide the issues. W
wi sh you great strength in continuing on with your

comunity worKk.
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Wth that, | believe -- M. Tenple.

MR. TEMPLE: Prior to closing, | nade a
note to nyself. This is the point I want to raise
to you. | withdrew those tapes because they are
time consumng and I didn't want to consune your
valuable time and the time of these gentlenmen with
t hose tapes.

What | would like to do for the record,

t hose tapes contain representations fromthe Bureau
of Prisons at the community neeting, designated
representatives, and M. Lowy. | would |like your
perm ssion to abbreviate those tapes and to give to
you a five-m nute one tape excerpt of critical
statenents that will be illum nating for you on the
guestion of what they call a community correction
center is a hal fway house.

For exanple, there is testinony on the
tape fromthe Bureau of Prisons that says that they
use the terns interchangeable. | think it's
critical that it's part of the record. | just don't
want to further inconvenience you or play the tapes
for another two hours. | don't have that tinme
anyway.

M5. MONRCE: M. Chairman, can | say

sonething to that?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

315
CHAI RPERSON GRI FFI'S:  Yes, Ms. Monroe.

M5. MONRCE: | think if they are w thdrawn

they should stay withdrawn. That's my take on that.
| don't think they are going to add too nuch to

what you can already do. If you can bring testinony
inon that, that's fine. | don't see the need. You
had the opportunity and you withdrew it.

MR. TEMPLE: Let ne just add this. |
appreci ate what you're saying but the reason why |
wi t hdrew t hem because this community has been trying
to get to the merits for three sessions and we have.

I f you don't want to hear what's on the tapes, |'m

doing you a favor. | withdrew them for the benefit
of this process.

| think we have a right if the question is
a very basic question which they are denying, and
that is whether a conmunity-based residential
facility is a hal fway house, whether what they are
doing is a hal fway house or not. There is testinony
on the tapes which clarifies it and fromthe Bureau
of Prisons.

It's a disservice tous if | cone in and

say, "Listen, | want you guys to listen to two hours
of tape this afternoon.” W wouldn't be where we
are. | don't want ny cake and eat it, too. | just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

316

want the record to show the truth

CHAI RPERSON GRI FFI'S: W had ot her options
and one of the options was to provide 20 copies. |
tend to agree with Ms. Monroe.

MR, TEMPLE: W can't afford 20 copies of
a tape. | represent the people. They don't have
the noney to do 20 copies of the tape. M God.

CHAI RPERSON GRI FFI'S:  The ot her issue is |
do believe it may be -- | haven't seen the tapes but
listening to you descri be them now and on previous
occasions, it will be a community neeting and people
talking at a community neeting. First of all, I'm
not sure that the Zoning Adm nistrator was there.

| "' mnot sure the ZA woul d have taken that

information or based any information on that. [|'m
not sure how valuable it will be in even presenting
your case.

MR TEMPLE: M. Giffis, with all due
respect, and | adies and gentlenen of this panel,
there's not going to be anyone here before you from
t he Bureau of Prisons. You do not have a contract
fromthe Bureau of Prisons. You don't even have the
| ease.

The only thing you have anywhere simlar

to a record fromthe Bureau of Prisons is when they
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said on these tapes to this community after the
comunity protested, "This is our position. Wat
they are doing is a comunity correction center, a
hal f way house."

That's what | wanted to give you. | can
give it to you in tw mnutes. That's the only
perm ssion |I'masking. To the extent that is
prejudicial, this comunity has to cone here, has to
be used, and then we have to get 20 copies of a
tape. Just to get a tape to you, one tape with two
m nutes, | thought would be a benefit to you, not a
detrinment.

CHAI RPERSON GRI FFI'S:  Brief comments on
t hat .

MR COX: M. Chair, just to add one brief
comment. Bannumwll, in fact, be calling soneone
fromthe BOP, or fornmerly fromthe BOP. W wll be
calling M. Bill WIIingham who worked for the BOP
for 20 sone odd years in community corrections. To
the extent that we want sonebody on the record from
the BOP with sonme expertise on the issue, we wll
offer that to the Board.

CHAI RPERSON GRI FFI'S:  Are you calling the
person that's on the tape? Do you know who's on the

t ape?
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MR COX: | have no idea who is on the

tape but | would just say whoever is on that
nmysterious tape, M. Tenple had every opportunity to
call himas a witness in this case. He failed to do
so.

MR. TEMPLE: W don't have subpoena
authority to call anybody.

CHAI RPERSON GRI FFI'S:  This is the issue.
| think we can bring this up again if we feel so
notivated to do so, but let's get through the case
presentation. M. Tenple, revisit it after you have
t he presentation of cross the actual w tnesses.

MR. TEMPLE: Can | ask you a question, M.

Giffis?

CHAI RPERSON GRI FFI' S: Yes.

MR. TEMPLE: The problemthat | have here,
to the entire panel, if today we would have |istened

to the tape for two hours and |I've got 20 copi es of
the tape, then you would have to listen to two
hours. Al I'"'mtrying to do --

CHAI RPERSON GRI FFI'S:  Twenty-si x m nutes
is one of them

MR TEMPLE: If | would get you a one or
two mnute excerpt with the Bureau of Prisons and it

shows you what they say, it would be beneficial to
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you because they are continuing to deny that is a
hal fway house. They tal k about sonebody who is a

former person, and I'mtal ki ng about sonebody who

iS.

CHAI RPERSON GRIFFI'S:  This is it.

MR TEMPLE: | withdraw. | nean, | don't
withdraw it. | just rest.

CHAI RPERSON GRIFFI'S:  This is ny feeling
on that, M. Tenple. Wat | don't want to do is
spend an hour after we review the two-m nute tape
goi ng back and forth and not being able to
substantiate anything. |If | send an architect out
to sell ny project to the community, he may tel
themthis is the best thing ever designed in the
wor | d.

|"mnot sure that is an appeal abl e
position. M point being, |I'mnot sure how nuch
substance we can rely upon on the people that are
tal king on these tapes not having heard it. | wll
gi ve you an opportunity to address this again after
we proceed with Bannum s case if you feel that it is
so | acking in your cross-exam nation ability of
their witnesses and then we'll go fromthere.

MR. TEMPLE: Thank you.

CHAI RPERSON GRIFFIS: | wll require
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popcorn if we have to see these things.

MR. TEMPLE: Thank you.

CHAI RPERSON GRI FFI'S:  Okay. O her than
that, M. Tenple, at this point we wll hold that
out. That would be the |last piece. Do you have any

closing remarks? This is the conclusion of your

case.

MR. TEMPLE: As | discussed with counsel
we Wil reserve our closing until the end of their
case.

CHAlI RPERSON GRI FFI'S:  You di scussed t hat
with Bannum s counsel ?
MR TEMPLE: Your counsel.

MR. CAMARDO You never discussed it with

MR. TEMPLE: | didn't say you. | said
wi th counsel for the BZA

CHAI RPERSON GRI FFI'S: Ch, yeah?

MR. TEMPLE: Let nme just say to you, |
inquired as to whether the closing argunments, which

in our trial practice everybody gives closing

t oget her.

CHAI RPERSON GRI FFI'S:  That's true.

MR. TEMPLE: | just asked do we do that
here. | was led to believe that ny cl osing
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argunents would follow -- we would do them
simultaneously. |If I'mincorrect and you want ne to
give a closing now, | would like to reserve to do it
at the conclusion of the case after | get a chance
to hear their evidence because | may have the
opportunity to recall w tnesses.

CHAI RPERSON GRI FFI'S:  To recall w tnesses?

MR TEMPLE: O to at |least deal with the
t ape issue.

CHAI RPERSON GRIFFIS: Oh, I'msorry. It
is this late hour. Yes, you are going to have
rebuttal and closing. Forgive nme for that
hesitation. Let's nove on. That wll conclude your
case presentation and we'll get to that later on
after everybody. You get to clean up.

Al'l right, 6:45. Forty-five mnutes have
passed. Are there --

MR. CAMARDO One final |ast coment.

CHAI RPERSON GRI FFI' S:  Yes.

MR. CAMARDO M. Tenple here on behal f of
the ANC had the burden of proof. | think it's his
burden. | think he's failed mserably in neeting
t hat burden. He has not shown that Bannumis not an
801. 7K tenporary detention or correctiona

institution.
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There was absol utely no evidence submtted
what soever on what Bannumis or what Bannumisn't.
He had every opportunity. He could have called
W tnesses here today to bring themin. He could
have call ed experts. He has failed mserably to
i ntroduce any evi dence whatsoever. As a matter of
fact, he called M. Noble --

CHAI RPERSON GRI FFI'S:  Are you proposing a
notion to dismss?

MR. CAMARDO As a matter of fact, he
called M. Noble and his owmn witness admtted that
it is a tenporary detention or correctiona
facility. H's own w tness.

CHAI RPERSON GRI FFI'S: | understand. At
this late hour that is something clearly I would
have nmy Board think on at |east a nonment or two.
What | would ask is that you submt a notion to
di sm ss based on the proceedi ngs today and we'l |l
take that up

"1l have that served. Let's set a date
for the next where we will actually entertain that
or, conceivably if denied, continue this. That wll
obviously be the first prelimnary matter that we
bring up. | believe we're looking at July 8. Is

that correct? Wat does staff have on the schedul e?
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MR MOY: M. Chair, we have July 8. In

t he afternoon we have two other cases.

CHAI RPERSON GRI FFI'S: What days were you
pr oposi ng?

MR MOY: The earliest could be June 24
but, of course, that afternoon we have --

CHAI RPERSON GRI FFI'S:  No, June 24th is not
goi ng to worKk.

MR MOY: Then the next avail able date
woul d be July 8th in the afternoon. After that |
woul d propose possibly July 29th in the afternoon
where we already have one ot her appeal case.

MR. TEMPLE: |'mnot going to be avail able
on the 29th. |'mavailable on the 8th.

CHAI RPERSON GRI FFI'S: Okay. Are there any
other critical problems with July 8th in the
afternoon? W won't | ook favorably on vacation
schedul es. That's kind of a joke.

MR CAMARDO It appears we're open.

CHAI RPERSON GRI FFI'S:  You' re okay?

MR. CAMARDO  Yeah

CHAI RPERSON GRI FFI'S:  Okay. W do have,
M. My, two cases in the afternoon on the 8th?

MR MOY: That's correct, sir.

CHAI RPERSON GRI FFI'S:  Ckay. | woul d say
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that we set this to go at 2:30 in the afternoon. O
course, that's tentative but what |I'msaying is we
woul dn't expect you to be here before 2:30. There's
no sense in getting here at 1:00. W obviously have
busi ness to conduct and hopefully with tineliness
get through it.

MR CAMARDO. M. Chairman, all | would
ask is that we have to fly witnesses in. | have to
fly in from New York. W have wtnesses in from
Tennessee. W have a client in fromFlorida. It's
very expensive and if we start at 2:30 on July 8th,
| don't know if we can conclude our case with that
short a tinme period.

MR. TEMPLE: We started at 2:30 today.

MR. CAMARDO. Wth nore notions to nake
and another notion to dism ss to make. W' ve got
quite a feww tnesses to call. Then he's going to
want to cross-exanine and we're going to be right
back to --

MR. TEMPLE: What are you suggesting?

MR, CAMARDO. | would like to suggest that
we get a date where maybe we can push it off unti
the norning sonetime and go through the whol e day
and end this thing one day w thout flying back and

forth again.
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MR TEMPLE: | think the fact of the

matter, and we woul d strenuously object to that,
this is our third hearing and to the extent that you
have | ocal counsel, this is the District of Colunbia
and that's a burden. The fact that you have to
bri ng people in should not cause prejudice to us.

MR. CAMARDO | think you are responsible
for a lot of the delay here.

CHAI RPERSON GRI FFI'S:  Okay. Let nme see if
| can clear it up. O course, this is the D strict
of Colunmbia and I don't think anyone would refute
that. It's ny favorite city. This is the thing.

O great concern is everybody's schedul e, but what
is of nore concern is this Board to ne.

It hurts us to go several sessions and to
spread this out. If we mss July 8, obviously we
are running into sumrer schedul es and everyone is
going to have problens. W won't set this unti
Septenber. M d- Septenber perhaps. W're filling up
our Septenber schedule already. | don't want to do
t hat .

What | propose is that that we run late on
the 8th of July. Wat we can do depending if you
want to talk to the Governnent, we can switch the

order. | don't have any difficulty with doing that.
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It 1ooks |ike we could conceivably get this done on
the 8th. |'ve checked prelimnarily with my Board.
W will commt to being here. W have done 15 and
16 hours sessions. W don't like doing that. W
kind of |ose attention after a while.

MR TEMPLE: M. Giffis.

CHAlI RPERSON GRI FFI' S: Yes.

MR. TEMPLE: Along those lines in the
interest of your tinme and our tinme, can we sonmehow
submit a limted time for the notion to dismss
argunment? | woul d suggest that in the interest of
the process, | think that M. Etherly's point was
val i d.

To the extent that they have w tnesses,
the issue is very narrow and | don't think that we
need to have redundant testinony froma nunber of
W t nesses who are testifying about the sanme thing
over and over again. The issue is a very narrow
i ssue.

CHAI RPERSON GRI FFI'S:  Okay. Rather than
setting a tine to deal with that now, we'll give
them di rection when we get here on the 8th. Does
anybody object to continuing beyond -- it would go
beyond 6:00. W could conceivable set it at this

poi nt for scheduling purposes that we would run
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until 8:00.

| would imagine that we will allow an hour
for case presentation. Cross-exam nation, of
course, is unlimted but I don't think there would
be a big difficulty in doing that. Wth that, if
there are any other questions, 8th of July we'll
call the third case of the afternoon.

Now, the notion to dism ss we are going to
have that submtted in prior to the 8th, of course.
W need it served on all the parties.

Ms. Bail ey, what woul d you propose as the
schedul e for the subm ssions?

M5. BAILEY: | wasn't prepared, M.
Chairman. | was going to say sonething else, and
that is is it possible to have the docunents that
the Board will be reviewing prior to the next
hearing? | see a large stack on the table and it's
very difficult for the Board to review the cases.

CHAI RPERSON GRI FFI'S:  That's an excel | ent
point Ms. Bailey brings up. |If you are proposing to
put into evidence, clearly it's going to be out on
the 8th if it doesn't prejudice you to release it
earlier. It helps us alot. It's going to save a
ot of tine.

If we are clear on it, obviously we can
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reviewit and we'll understand nore fully. Anything
that you propose to admit into evidence or utilize
on the 8th, we would request -- well, not a

requi renent but we woul d request that you just
submt it in tinmely. Qbviously serve it to

ever ybody i nvol ved.

In ternms of the notion then?

MS. BAILEY: Subm ssions would be due, M.
Chai rman, on Monday, June 30t h.

CHAI RPERSON GRIFFI'S: How long is it going
to take you to do your notion? Do you need a week?

Two day? GCkay, let's have it in ny Tuesday.

MR. CAMARDO. | need to get the
transcri pt.

CHAI RPERSON GRIFFI'S:  Oh, geez. Now we're
| ooking two to three weeks.

MR CAMARDO |I'Il get it in by the 30th
assumng | can get the transcript.

CHAI RPERSON GRI FFI'S: | thought if we
could get it in a week, we could nove this al ong.
That's fine then. The 30th is what you sai d?

MS. BAILEY: Yes.

MR. TEMPLE: Excuse ne.

CHAI RPERSON GRI FFI' S: Yes.

MR TEMPLE: How nuch time do we have to
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respond?

CHAI RPERSON GRIFFI'S:  She's going to tel
you.

MR TEMPLE: Okay.

MR. CAMARDO. A coupl e of hours.

MR. TEMPLE: That's probably all | need.

CHAI RPERSON GRIFFI'S: Al in good fun, of
cour se.

MR. TEMPLE: O course it is. Absolutely.

CHAI RPERSON GRI FFI'S: M. Bail ey.

MS. BAILEY: The responses will be due on
Friday, July 4th. 1'msorry, Thursday, July 3rd.

Sorry about that.

MR TEMPLE: So it's Friday?

MS. BAILEY: Thursday, July 3rd.

CHAI RPERSON GRI FFI'S: Clear? Everyone
cl ear on subm ssion dates and responses in the
record?

MR TEMPLE: Can | ask because of our --
he's in New York and we are here, can we have them
delivered to us on that date? That gives us three
days to respond. If it's filed with you but nailed
to us and we give it on the 2nd, we're not going to
have the kind of tinme we probably need.

CHAI RPERSON GRI FFI'S:  Yeah. Can you
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expedite delivery on that?

MR CAMARDC I'Il fax it to him

CHAI RPERSON GRI FFI'S:  Ckay.

MR. TEMPLE: Ckay. Thank you.

CHAI RPERSON GRI FFI'S:  Excellent. Anything
el se?

MR RUSHKCFF: One item | assune DCRA if
it chooses could make a simlar notion due on the
sane date?

CHAI RPERSON GRI FFI'S:  Wow.  Yeah.

MR RUSHKCFF: |If we want to.

CHAI RPERSON GRI FFI'S:  There's not hi ng
st oppi ng you fromthat.

Ckay. Very well. [If there is nothing
further, thank you all very nuch. Appreciate your
pati ence and this neeting of 17th June is adjourned.

(Wher eupon, at 6:56 p.m the hearing was

cl osed.)
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