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 P-R-O-C-E-E-D-I-N-G-S 1 

 9:34 a.m. 2 

  CHAIRPERSON GRIFFIS:  Let me call to order 3 

our hearing of 17 June 2003.  I wish everyone a very 4 

good morning.  This is the public hearing of the 5 

Board of Zoning Adjustment, the District of 6 

Columbia.  My name is Geoff Griffis, Chairperson. 7 

  With me today is Ms. Ruthanne Miller on my 8 

left and Mr. Etherly on my right.  Our first order 9 

of business is, in fact, rule making which is part 10 

of the FMBZA and representing for that rule making, 11 

Ms. Gallagher, Executive Director of the National 12 

Capital Planning Commission, and Mr. Parsons joining 13 

from the National Park Service and also a  14 

Zoning Commission member. 15 

  Copies of the agenda are available to you. 16 

 They are located at the right of the door where you 17 

entered into on our new wall-hanging apparatus.  18 

Please avail yourself to get an agenda.  I'm going 19 

to run through a few things that are specific in 20 

nature to all proceedings before the Board of Zoning 21 

Adjustment. 22 

  First of all, of course, all proceedings 23 

are being recorded.  Therefore, we ask several 24 

things.  First of all, when coming forward please 25 
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have two witness cards filled out.  The witness 1 

cards are available on the table where you entered 2 

into and also the table in front of us. 3 

  Before giving testimony or speaking to the 4 

Board, of course, those two cards go to the recorder 5 

who is sitting to my right.  Also when coming 6 

forward have a seat and make yourself comfortable.  7 

  You will need to say and speak into a 8 

microphone.  The microphone should be on and I would 9 

ask the people just for the record to introduce 10 

themselves with their name and their home address 11 

prior to addressing the Board. 12 

  The order of procedure for the special 13 

missions case will be as follows.  First, we will 14 

have a statement and any witnesses of the applicant. 15 

 Second would be Government reports.  These would 16 

include, of course, the Secretary of State and the 17 

Office of Planning on behalf of the Mayor of the 18 

District of Columbia. 19 

  We will, third, have any reports or 20 

recommendations by other public agencies reports.  21 

Fourth would be from the ANC, Advisory Neighborhood 22 

Commission.  Fifth, we would have persons testifying 23 

in support.  Sixth would be persons in opposition. 24 

  The record will be closed at the 25 
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conclusion of each case except for any material that 1 

is specifically requested by the board.  The board 2 

will be very specific on what is to be submitted and 3 

when it is to be submitted into the Office of 4 

Zoning.   5 

  The Sunshine Act requires that public 6 

hearings on each case be held in the open and before 7 

the public.  This Board may, however, consistent 8 

with its rules and procedures and the Sunshine Act 9 

enter executive session during or after the hearing 10 

on a case.  This would be for the purposes of 11 

reviewing the record or deliberating on a case. 12 

  The decision of the Board in contested 13 

cases and in this legislative proceeding must be 14 

based exclusively on the record.  Therefore, we ask 15 

that people present today not engage Board Members 16 

in any conversation. 17 

  Let me ask now if people would turn off 18 

their cell phones and beepers so that we don't have 19 

any disruptions of the proceedings.  Of course, in 20 

our regulations, and I'm supposed to say that we 21 

will not encourage and, in fact, forbid any 22 

disruptive noises or actions in the hearing room.  23 

Thank goodness I don't have to often say that. 24 

  With that, let us take up any preliminary 25 
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matters.  Preliminary matters are those which relate 1 

to whether a case will or should be heard today such 2 

as request for postponements, continuances, or 3 

withdrawal, or whether proper and adequate notice 4 

has been provided. 5 

  If you are not ready to proceed with a 6 

case today, or if you believe that the Board should 7 

not proceed, now would be a time to bring up such 8 

matter. 9 

  Let me ask staff first of all if they are 10 

aware of any preliminary matters on any cases in the 11 

morning.  Forgive me.  I must say good morning to 12 

Ms. Bailey who is with us.  Corporation Counsel is 13 

also representing and Office of Planning is here.  14 

Mr. Moy from the Office of Zoning will also be lout 15 

and Mr. Nyarku is with us.  Thank you. 16 

  Ms. Bailey. 17 

  MS. BAILEY:  Mr. Chairman, good morning.  18 

To Members of the Board and to everyone, good 19 

morning.  There is a preliminary matter and it has 20 

to do with Application No. 17021 of Estelle Goldman. 21 

 Mr. Pat Brown is at the table and will address it, 22 

Mr. Chairman. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Brown. 24 

  MR. BROWN:  Good morning, Mr. Chairman, 25 
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Members.  Patrick Brown from Greenstein Delorme & 1 

Luchs on behalf of the applicant in 17021.   2 

  At the request of ANC-2A we've submitted a 3 

continuance request of this case to allow the ANC to 4 

take up the matter involving the SMD who has been 5 

intimately involved with the project over a course 6 

of time who wasn't available at the time we needed 7 

to proceed for this hearing date.   8 

  I would leave it at that.  It's set forth 9 

in a letter that is in the record.  I would ask that 10 

the continuance be granted on the soonest available 11 

basis just so that we can resolve this matter. 12 

  CHAIRPERSON GRIFFIS:  Is it not correct 13 

that the ANC is asking for sometime in September? 14 

  MR. BROWN:  Mrs. Miller is here now but I 15 

think that's correct. 16 

  CHAIRPERSON GRIFFIS:  Okay.  We don't need 17 

to get into a big discussion about it.   18 

  Ms. Miller, you're welcome to come up and 19 

introduce yourself since you're here.  We do have a 20 

lot of letters and Board Members have reviewed this, 21 

Exhibit No. 27, Exhibit 29, of course, 29 being from 22 

the ANC, 27 from representative and Ms. Miller. 23 

  Ms. Miller, you were indicating September? 24 

  MEMBER MILLER:  September would be fine 25 
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with us because such a large number of cases and 1 

they are all big that are coming before us and we 2 

just cannot give that much attention to so many 3 

things of that size. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Brown, 5 

September? 6 

  MR. BROWN:  That's fine. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't we 8 

ask staff to get a date and we will announce that 9 

then for this.  Ms. Miller, ANC and BZA, why don't 10 

we take August off so we can all relax. 11 

  MEMBER MILLER:  I had that in mind. 12 

  CHAIRPERSON GRIFFIS:  Good.  That's 13 

decided and it's on the record.  Let's get a 14 

scheduled date for this continuance. 15 

  MS. BAILEY:  Mr. Chairman, staff is 16 

suggesting September 16. 17 

  CHAIRPERSON GRIFFIS:  16 September.  Any 18 

conflict with that? 19 

  MEMBER MILLER:  That's the day before the 20 

3rd Wednesday, isn't it?  We meet the third 21 

Wednesday. 22 

  CHAIRPERSON GRIFFIS:  So you're not 23 

meeting until September to take this up.  Is that 24 

correct? 25 
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  MEMBER MILLER:  Correct, because this has 1 

been a rough year and we would like to take August 2 

off, too, just like a few other people. 3 

  CHAIRPERSON GRIFFIS:  So we are going to 4 

look at the end of September then because if you 5 

meet the third -- 6 

  MEMBER MILLER:  The week after would be 7 

fine. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Let's move on 9 

that. 10 

  MS. BAILEY:  September 23. 11 

  CHAIRPERSON GRIFFIS:  23rd it is. 12 

  MEMBER MILLER:  Fine. 13 

  CHAIRPERSON GRIFFIS:  Any large conflicts 14 

with that, Mr. Brown? 15 

  MR. BROWN:  That's fine with me. 16 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 17 

you very much. 18 

  MS. BAILEY:  Morning session, Mr. 19 

Chairman? 20 

  CHAIRPERSON GRIFFIS:  Pardon me? 21 

  MS. BAILEY:  Morning session?  September 22 

23rd in the morning? 23 

  MR. BROWN:  We would appreciate being 24 

first in the morning. 25 
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  MEMBER MILLER:  Absolutely. 1 

  CHAIRPERSON GRIFFIS:  That cost extra. 2 

  MEMBER MILLER:  We are willing to pay.  We 3 

don't have any money but we are willing to pay 4 

because we work for nothing. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Yes.  We'll 6 

put it first in the morning on the 23rd.  This is 7 

the first being scheduled.  Is that correct?  And 8 

announced? 9 

  MS. BAILEY:  Yes, Mr. Chairman. 10 

  CHAIRPERSON GRIFFIS:  Okay.  In which case 11 

we are also going to try to keep that fairly limited 12 

as I imagine we may have a substantial amount of 13 

witnesses on this. 14 

  MEMBER MILLER:  The problem is to work out 15 

the agreement.  That takes a bit of time and we hope 16 

to have that done by then. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Well, we wish 18 

you great luck over the summer.  Let's get that done 19 

and we'll see you on the 23rd of September.  Thank 20 

you very much. 21 

  Let's call then -- are there any other 22 

preliminary matters, Ms. Bailey, that you are aware 23 

of? 24 

  MS. BAILEY:  No, Mr. Chairman. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Then let us 1 

move on and call the first case for the morning. 2 

  MS. BAILEY:  And that is Application No. 3 

17020 of RNC 2012 LLC on behalf of the Embassy of 4 

Portugal, pursuant to 11 DCMR 1002, to permit the 5 

expansion of a chancery for the Embassy of Portugal 6 

in the Dupont Circle SP-1 and Dupont Circle C-2-A 7 

Districts at Premises 2012 Massachusetts Avenue, 8 

N.W. (Square 95, Lot 3). 9 

  All those persons wishing to testify would 10 

you please stand to take the oath. 11 

  CHAIRPERSON GRIFFIS:  Good morning.  We 12 

appreciate your patients.  Sorry we are a couple of 13 

minutes behind.  Why don't I have you folks 14 

introduce yourself and you can take it from there.  15 

I have one preliminary issue that I want to just 16 

state.  Why don't I do that first actually and then 17 

you can get into it. 18 

  It's come to my attention that there has 19 

been some discussion or some question about the fee 20 

for this.  First of all, of course, the Board 21 

doesn't set the fee but we do interpret the 22 

regulations and we have pulled some of the past 23 

procedures of the FMBZA and it is our understanding 24 

of the precedent from this Board that the fee is 25 
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established based on the total square footage of the 1 

property itself, not based on that which would be 2 

attendant to the new work or additions.   3 

  I'm going to leave it at that.  I don't 4 

think there is any sort of real importance for us 5 

getting into it and discussing it but I'll let you 6 

respond if you need to.  As I say, it would be the 7 

director that would set the fee for that. 8 

  MR. COLLINS:  Good morning, Mr. Chairman, 9 

and Members of the Board.  My name is Christopher 10 

Collins with the law firm of Holland & Knight.  11 

Would you like me to address that issue now? 12 

  CHAIRPERSON GRIFFIS:  If you want to 13 

address it, that's fine.  I guess my point is I'm 14 

not sure how much the Board can do with it, but if 15 

there is something you want to bring to our 16 

attention, that's fine. 17 

  MR. COLLINS:  Well, let me just ask you is 18 

it your intention to charge us the fee based on the 19 

entire building? 20 

  CHAIRPERSON GRIFFIS:  Yes. 21 

  MR. COLLINS:  Then I would like to address 22 

it. 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  MR. COLLINS:  I think that it is very 25 
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clear and plain in the regulations -- I'm sorry.  1 

Christopher Collins.  Seated to my right is Josefina 2 

Carvalho.  Ms. Carvalho is the Deputy Chief of 3 

Mission, the No. 2 person in the Embassy with me 4 

today.   5 

  Then to my right is Brad Mellor with R. A. 6 

Ponte and Associates, the Architect for the Project. 7 

 And, of course, to my far right is Ron Mlotek from 8 

the Office of Foreign Missions who would also like 9 

to speak to this particular issue. 10 

  Section 3180.1 deals with this issue about 11 

the fee.  To me it's very clear on its face.  It 12 

provides for applications for permission to do one 13 

of three things: to locate, reconstruct, or expand. 14 

 We're not asking for permission to locate a 15 

chancery.  We have permission to locate.   16 

  It's a matter of right use in the building 17 

in that zone.  We're not asking permission to 18 

reconstruct a chancery.  The chancery is fine the 19 

way it is.  We're doing interior renovation work now 20 

as a matter of right pursuant to valid the issue 21 

permits. 22 

  We are here to seek permission to expand 23 

the chancery and the expansion is 500 square feet.  24 

The regulation says for an application for 25 
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permission to expand then the fee is $50,000 for 1 

each 100 square feet or part thereof of gross floor 2 

area.   3 

  It can mean nothing other than the area of 4 

the expansion.  There is no nexus between the size 5 

of the whole building and that which we are before 6 

the Board.  We're not here to -- 7 

  CHAIRPERSON GRIFFIS:  You're relying on 8 

the fact which says "or part thereof of gross floor 9 

area?" 10 

  MR. COLLINS:  It's 100 square feet or part 11 

thereof of gross floor area and that would apply if 12 

we're going to locate a building or locate a 13 

chancery in a new site in a D overlay, for instance, 14 

and it measured 20,420 square feet you would round 15 

up because it's 100 square feet or part thereof of 16 

gross floor area.   17 

  What we're talking about here is we're 18 

asking for permission and that which we are asking 19 

for permission for measured 500 square feet.  The 20 

fact that the building measures almost 15,000 square 21 

feet is of no consequence in this application.  We 22 

are not asking for permission for anything with 23 

regard to the size of the existing building.   24 

  I understand the precedent and I've talked 25 
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to Mr. Near about the other precedent.  Had I been 1 

here on that case I would have argued the same 2 

point.  There's no nexus.  As a matter of fact, that 3 

case, the one that Mr. Near talked to me about, the 4 

Embassy of Nigeria, there was reconstruction of the 5 

building.  The building burned down.  It was totally 6 

gutted and rebuilt. 7 

  CHAIRPERSON GRIFFIS:  Right. 8 

  MR. COLLINS:  So there's a distinction 9 

there.  We here are only asking for permission to 10 

construct a 500-square-foot stairway.  Had we not 11 

wanted to construct that, we wouldn't need to be 12 

here at all and wouldn't need to pay a fee for 13 

anything.   14 

  CHAIRPERSON GRIFFIS:  I understand you 15 

interpretation of C, but I think you would concur 16 

it's not definitive.  It doesn't say in the language 17 

of 3180.1(c) this is for the portion only of which 18 

needs relief or anything of direct nature. 19 

  MR. COLLINS:  Nor does it say that it 20 

shall be based on the entire building when you are 21 

only doing an expansion. 22 

  MS. MONROE:  Mr. Chairman, can I interrupt 23 

for a moment? 24 

  CHAIRPERSON GRIFFIS:  Of course.  Ms. 25 
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Monroe, Corporation Counsel. 1 

  MS. MONROE:  I don't think it's clear on 2 

its face.  I think it could go either way.  I think 3 

the permission that is referred to is each of those 4 

zone districts that are listed there are matter of 5 

right chancery uses.  But if you look at, for 6 

example, R-5-D which is 350.6, the chancery is a 7 

permitted use in R-5-D or R-5-E subject to 8 

disapproval by the Board of Zoning Adjustment.   9 

  I think the permission that they are going 10 

to is the fact that the Board of Zoning Adjustment 11 

can disapprove so, therefore, your coming to get 12 

approval.  You are getting to -- you are coming to 13 

get no disapproval which is the permission you're 14 

asking for which is why you're in the position even 15 

though it's a matter of right use of looking for 16 

permission.   17 

  I think as the BZA has interpreted it 18 

before, the precedent and interpretation of the BZA 19 

goes to the entire square footage.  I don't think it 20 

is entirely clear on its face but that's the way 21 

it's been read in the past. 22 

  MR. COLLINS:  I couldn't disagree with you 23 

more.  If we're talking about R-5-D, R-5-E zones, 24 

that has nothing to do with the case before the 25 
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Board which is the SP zone which the zoning 1 

regulations allow.  Section 501.3 allows a general 2 

office and a chancery to replace a nonprofit 3 

building, nonprofit use as a matter of right and 4 

that's what we have.  We have permits to renovate 5 

the building for chancery use. 6 

  We are only here for a 500-square-foot 7 

addition and, granted, it does not say either way 8 

that the fee would apply only to the expansion but I 9 

believe that is the only way it can be logically 10 

read.  If you are going to locate a chancery, sure, 11 

you pay for whatever the location is if you don't 12 

have permission to locate there.   13 

  If you are going to reconstruct the 14 

chancery and you don't have permission to 15 

reconstruct, then you have to pay for that.  If you 16 

are expanding and you don't have permission to 17 

expand, you need to pay for that.  The expansion, 18 

not the whole building. 19 

  I'll give you an example.  The Italian 20 

chancery, which is a case I handled, the building is 21 

over 100,000 square feet.  If they were to build, 22 

and they did, a little addition for their guard 23 

house, their carbineer, would you assess them a fee 24 

for that little piece based on the entire square 25 
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footage of the Italian chancery, or 100,000 square 1 

feet?  A $50,000 application? 2 

  CHAIRPERSON GRIFFIS:  I understand your 3 

logic.  My point is what we have looked at in the 4 

past is, yes, that's exactly the way it would be 5 

established.  Let's hear from -- I think we're clear 6 

on your argument, Mr. Collins.   7 

  I believe there are others that are going 8 

to address the Board on this topic and then I'll see 9 

if I can figure out what we're going to do with this 10 

so that we don't spend a lot of time which is money 11 

dealing with this fee issue and we can move on. 12 

  MR. COLLINS:  You raised the important 13 

word - money. 14 

  CHAIRPERSON GRIFFIS:  Indeed. 15 

  MR. COLLINS:  The differences between $250 16 

and $7,000 and $7,000 is a budget buster.  This is a 17 

very tight budget and a very small piece.  To spend 18 

$7,000 on a fee for something that we believe is 19 

plain on the face is not required is a problem. 20 

  CHAIRPERSON GRIFFIS:  Okay.  21 

  Good morning. 22 

  MR. MLOTEK:  Good morning.  May it please 23 

this honorable Board, I am Ronald Mlotek, Chief 24 

Legal Counsel of the Office of Foreign Missions of 25 
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the U.S. Department of State.  You heard Mr. Collins 1 

very ably object to this fee on the grounds of the 2 

zoning regulations.   3 

  I'm here to object on the grounds of 4 

international law and international treaty.  5 

Specifically the Vienna Convention on Diplomatic 6 

Relations which is a Senate ratified treaty and is 7 

binding on the United States Government and on all 8 

political subdivisions of the United States 9 

Government including the District. 10 

  Under the Vienna Convention on Diplomatic 11 

Relations -- I want to make sure that corporate 12 

counsel listens to the -- 13 

  CHAIRPERSON GRIFFIS:  When you are ready, 14 

Ms. Monroe. 15 

  MS. MONROE:  I'm sorry. 16 

  MR. MLOTEK:  I didn't want to have to 17 

repeat the legal argument for the benefit of the -- 18 

  Under international law, specifically the 19 

Vienna Convention on Diplomatic Relations, which is 20 

a treaty to which the United States is a party, and 21 

it's the basic organic treaty which regulates all 22 

diplomatic relations around the world including 23 

chanceries in Washington, D.C., and including a 24 

proceeding such as this, it is contrary to law to 25 
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apply a tax or to impose anything in the nature of a 1 

tax upon a foreign mission.   2 

  The Department of State has had many 3 

decades of experience implementing the Vienna 4 

Convention and its predecessor law which was 5 

basically the Law of Nations, as it's called, 6 

customary international practice having to do with 7 

diplomatic relations.   8 

  In our many decades of practice the 9 

Department of State and the U.S Government overseas 10 

has uniformly and without exception protested and 11 

opposed any assessment of a fee against our missions 12 

overseas, or against foreign missions in the United 13 

States including in the District of Columbia or the 14 

surrounding jurisdictions.  We have gone to court a 15 

number of times against Arlington County, for 16 

example, on this matter. 17 

  We have opposed anything that is in the 18 

nature of a tax regardless -- and this is the 19 

important point -- regardless of the name that is 20 

affixed to the charge.  So whether one calls it a 21 

tax or a charge or a user charge or a service charge 22 

or anything like that, we apply something that we 23 

call the duck test.   24 

  If it looks like a duck and it walks like 25 
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a duck and it sounds like a duck or a tax, then it 1 

is a tax.  We apply certain tests to examining a fee 2 

to determine whether, in fact, it is a fee for 3 

services which is permitted.   4 

  The District of Columbia and the Board of 5 

Zoning Adjustment would be perfectly entitled to 6 

recoup anything in the nature of a fee to compensate 7 

for the services that are actually being provided to 8 

the Embassy of Portugal. 9 

  CHAIRPERSON GRIFFIS:  There's a difference 10 

between fee and tax then in your mind? 11 

  MR. MLOTEK:  Well, yes.  The Vienna 12 

Convention specifically authorizes -- the operative 13 

word is fee for services rendered.  If there is a 14 

service rendered that is equatable here to -- what 15 

is it? 16 

  MR. COLLINS:  The fee would be -- it's 17 

about 14,000 square feet and it would be $7,000. 18 

  MR. MLOTEK:  If there could be shown to be 19 

a reasonable relationship or nexus between the fee 20 

and the service that they were receiving or the 21 

costs that were incurred by the BZA and its staff in 22 

handling this matter -- I guess the longer I talk 23 

the more it raises the cost -- then the Department 24 

of State would not object.   25 
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  However, as you heard Mr. Collins say, it 1 

would be absolutely absurd argue that in the case of 2 

the Italian Embassy if they wanted to make some 3 

minor addition that would necessitate BZA review 4 

that you would charge them a fee of $50,000 which, 5 

in some cases, could exceed the cost of what it is 6 

they are actually seeking to have you approve.  That 7 

would clearly have no relationship.   8 

  In this case we don't really -- with due 9 

respect we don't really see that the Board of Zoning 10 

Adjustment and it's staff has really reasonably 11 

expended $7,000 worth of time and effort in handling 12 

this case.   13 

  We would object and do whatever is 14 

necessary to appose the imposition of such a fee 15 

upon the Chancery of Portugal.  There has to be a 16 

reasonable connection again between what is being 17 

charged and what the service actually being received 18 

is.   19 

  In addition, one final point, whether this 20 

makes a difference or not.  There's also a policy 21 

component to this and that is that the mayor of the 22 

District of Columbia, especially over the last year 23 

or so, has in a number of rather high-level meetings 24 

with the representatives of the Department of State 25 
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given his very strong assurances that the District 1 

of Columbia is, and will remain, a very hospitable 2 

and facilitative and welcoming  place for foreign 3 

chanceries to remain.   4 

  Of course, as Ms. Gallagher very well 5 

knows, these meetings took place against the 6 

background of the Department of State's decision 7 

about a year ago to abolish the rule which requires 8 

chanceries to remain in the District.  Chanceries 9 

are now, in fact, permitted to go outside of the 10 

District.  None have done so really except a small 11 

annex of the El Salvadoran chancery.   12 

  But this has been of concern to certain 13 

senior members of the District Government up to and 14 

including the mayor and he has made certain 15 

representations to us and they have been reiterated 16 

by other members of the cabinet, the Secretary of 17 

the District, for example, most recently, Cheryl 18 

Hobbs Newman.   19 

  We would think it would be in line with 20 

that commitment, as well as what international law 21 

requires, as well as what Mr. Collins argues is the 22 

interpretation of the regulations themselves that 23 

this fee be mitigated in some way.  I think that the 24 

Board does have discretion to do that.  That's all I 25 
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have to say. 1 

  CHAIRPERSON GRIFFIS:  Thank you very much. 2 

 Let me just say, first of all, I think we are worth 3 

any fee that is given to the BZA.  I know we put in 4 

a lot of work in all seriousness.  Let me hear from 5 

other Board Members that are present today if they 6 

have comments on this or opinions. 7 

  Mr. Parsons. 8 

  COMMISSIONER PARSONS:  On its face this 9 

particular case does seem absurd.  The stairway 10 

probably is about the same value.  To begin to say 11 

that additions will be valued on just the square 12 

footage of the addition doesn't speak to the more 13 

ridiculous circumstance on the other side.   14 

  That is, a tripling of the size of an 15 

embassy with enormous controversy with intrusion on 16 

the community and so forth.  I don't know how to 17 

deal with that aspect when it would be the exact 18 

opposite of what we're talking about here today. 19 

  The regulations, of course, don't provide 20 

us the opportunity to say, "Well, if it's less than 21 

1,000 square feet, we'll deal with it."  If it's a 22 

guard house, I mean, we're making up regulations.  23 

I'm struggling with how to deal with this because I 24 

think they have made a persuasive argument about 25 
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today's case.   1 

  How we deal with that in the future is the 2 

problem.  Our tradition has been to postpone these 3 

decisions until we get further information.  I think 4 

this is rapidly going towards a $7,000 case that I 5 

do not care for. 6 

  CHAIRPERSON GRIFFIS:  I totally agree with 7 

you in terms of this specific and the difficulties, 8 

of course, if what we decide here should carry 9 

through and be able to be applied to any other 10 

application that we see.  We do not have the basis 11 

of which to say if this is a controversial case or 12 

based on the number of opponents that your fee goes 13 

up according to that. 14 

  Mr. Etherly, did you have something? 15 

  MEMBER ETHERLY:  Just to piggy-back on Mr. 16 

Parsons' comment.  I am somewhat swayed by the 17 

argument that has been put forth by the appellant 18 

and by the representative for the Department of 19 

State. 20 

  I'm a little bit curious about the nexus 21 

between the fee distinction and the tax distinction. 22 

 I'm inclined to inquire a little bit as to whether 23 

there has been any development of case law or any 24 

other language that kind of ferrets out that 25 
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distinction in your experience, Mr. Mlotek, as it 1 

relates to fee versus tax.   2 

  I mean, where do you draw the line or how 3 

do you -- is there a bright line test, would you 4 

say, to help determine where does the service stop 5 

and the tax kind of kick in.   6 

  I don't know whether or not 3181.3 7 

provides any relief in this regard as it speaks to 8 

the issue of creating an opportunity for appeal of 9 

the decision of the director as it relates to the 10 

application of the fee.  That takes us into a whole 11 

other area as it relates to whether or not we can 12 

proceed with this matter today, Mr. Chairman.   13 

  CHAIRPERSON GRIFFIS:  I think what we need 14 

to do is look above that 3181.2 which indicates that 15 

the director shall be responsible for administering, 16 

interpreting, and applying the terms of the fee 17 

schedule in 3180. 18 

  MEMBER ETHERLY:  I agree with you but I 19 

think 3181.3 allows for that decision.  If it is 20 

indeed the decision of the director that the fee 21 

sticks, that decision can then be appealed prior to 22 

or at a meeting or hearing as a preliminary matter 23 

to consider the application or appeal.   24 

  That could conceivably -- I mean, I'm kind 25 
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of thinking a little bit ahead if we can't resolve 1 

this issue but just for the purposes of my thinking 2 

I am swayed by the argument that was put forward by 3 

the applicant here. 4 

  Once again, it's not my desire to turn 5 

away from precedent easily but I'm not familiar 6 

enough with]the precedent that's been established by 7 

this Board as it relates to the fee issue, but based 8 

on what I've heard from the oral argument thus far, 9 

I am swayed by the applicant's argument. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MEMBER MILLER:  I would concur with Mr. 12 

Etherly's comments. 13 

  CHAIRPERSON GRIFFIS:  All right then.  We 14 

have now allotted our time to speak on this.  This 15 

is what I would like to do and I'll take comments 16 

because I do want to get into the substance of what 17 

we're here for. 18 

  I think I would in my looking at the 19 

regulations rely on 3181.2 meaning this would go to 20 

a discussion with the director and staff.  You have 21 

heard clearly that the Board is moved in the 22 

direction, but also the concern about trying to set 23 

up something that can be applied consistently and 24 

fairly for all applications.  This may bring up an 25 
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interesting point to bring to the Zoning Commission 1 

which we can do on a separate schedule. 2 

  But, Mr. Collins, if there's not -- or Mr. 3 

Mlotek, both of you, if there's not great concern of 4 

doing that, set this for a closed meeting perhaps.  5 

In any case, a discussion with the director.  The 6 

Board can entertain any decision that needs to be 7 

made by the Board in executive session in order to 8 

expedite.   9 

  Clearly the fee issue will have to be 10 

cleared up before an order is issued.  We are on 11 

notice and we are aware and I think we can get that 12 

settled if there is further discussion or product 13 

that comes out of that.  Is there any concern with 14 

doing it in that manner? 15 

  MR. COLLINS:  We would like to proceed as 16 

quickly as possible.  We have workers on site doing 17 

renovation.  We obviously want to have the 18 

opportunity to continue with a seamless transition 19 

from the interior work to the exterior work so we 20 

are hopeful to get a decision on this issue as 21 

quickly as possible. 22 

  CHAIRPERSON GRIFFIS:  Good.   23 

  MR. COLLINS:  At the same time we do not 24 

want to be held hostage on some timing issue for 25 
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this.  I don't mean that in a negative way.  I'm 1 

just saying that we don't want to hold up anything 2 

but this fee is important enough to us for the money 3 

and the principle. 4 

  CHAIRPERSON GRIFFIS:  But putting it in 5 

perspective, clearly we need to get to this 6 

presentation today.  Then we will write the order 7 

depending on what happens.  In that time period I 8 

don't think this is going to take that long to deal 9 

with but by the time the Board is ready to produce, 10 

we should have some definitive direction on the fee. 11 

  MR. COLLINS:  Thank you. 12 

  CHAIRPERSON GRIFFIS:  Unless -- well, I 13 

don't see any difficultly with that.  I don't think 14 

no matter what the decision on the fees you're still 15 

going to present today.  Correct? 16 

  MR. COLLINS:  That's our intention.  With 17 

your comment that this can be done expeditiously, I 18 

appreciate that, Mr. Chairman, and we are prepared 19 

to proceed. 20 

  CHAIRPERSON GRIFFIS:  Right.  I may be 21 

mistaken but my understanding would be we could take 22 

this up in executive session so we could do this 23 

actually any time that the decision is ready.  Did 24 

you have a comment? 25 
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  MR. MLOTEK:  My only observation was, No. 1 

1, there is a statutory time limit.  I don't know if 2 

Ms. Bailey or someone -- 3 

  CHAIRPERSON GRIFFIS:  Yes, that's right.  4 

I'm very clear on that.  Believe me, this will 5 

happen.  The fee issue will be cleared up before 6 

that. 7 

  MR. MLOTEK:  The State Department would be 8 

happy and satisfied if you would do this just on a 9 

case-by-case basis.  I believe you have some 10 

inherent discretion to waive or mitigate fees.  I 11 

thought you did.  Maybe you don't. 12 

  CHAIRPERSON GRIFFIS:  We do not.  In fact, 13 

what has been briefed to us by our counsel in 14 

previous issues, not intense as embassies, is that 15 

we do not.  We have the authorization dealing with 16 

fees to reimburse for those applications that were 17 

improperly submitted. 18 

  MR. MLOTEK:  Right. 19 

  CHAIRPERSON GRIFFIS:  Which is why we're 20 

being so tentative and not taking great -- 21 

  MR. MLOTEK:  Obviously the Department of 22 

State needs to take this up in a more formal manner 23 

with, I guess, the Zoning Commission directly. 24 

  CHAIRPERSON GRIFFIS:  I think that would 25 
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be appropriate. 1 

  MR. MLOTEK:  This is where the origin of 2 

this is.  We just weren't aware.  We had had some 3 

discussions two or three years ago, I remember, with 4 

staff.  Perhaps Ms. Bailey remembers this or could 5 

help us out.  I remember coming here and discussing 6 

with Ms. Kress and a group from the Department of 7 

State this issue.  I thought something had been done 8 

at the time because this is the first case that I've 9 

seen it arise in again.  Whatever we have to do we 10 

will do. 11 

  CHAIRPERSON GRIFFIS:  Excellent. 12 

  MR. MLOTEK:  Thank you. 13 

  CHAIRPERSON GRIFFIS:  As I say, this will 14 

be resolved way before our statute of limitation of 15 

getting the order out which I believe is 30 or 40 16 

days.  17 

  With that then, let's get to what I like 18 

to say, the fun part, and get into the project. 19 

  MR. COLLINS:  Thank you.  We will probably 20 

take less time to do the project than the 21 

discussion. 22 

  CHAIRPERSON GRIFFIS:  Indeed. 23 

  MR. COLLINS:  Again, I'm Christopher 24 

Collin with Collin and Knight.  Seating to my left 25 
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behind me is Christine Shiker of our office.  To my 1 

right, Josefina Carvalho, Deputy Chief of Mission.  2 

To my far right, Brad Mellor with R. A. Ponte and 3 

Associates, the architect for this wonderful 4 

project. 5 

  This is an application to construct a 500 6 

square foot stairway addition to the rear of the 7 

existing building that the chancery use.  As I said 8 

earlier, it is a matter of right use in the 9 

building.  We're not seeking your review of the 10 

chancery use of the building. 11 

  It has been used for offices for almost 50 12 

years.  The building is a historic landmark.  Quite 13 

attractive historic landmark.  The site is split 14 

zoned SP-1 and C-2A.  The SP-1 is along the 15 

Massachusetts Avenue site.  C-2A is at the rear 16 

along P Street.  The building sits entirely in the 17 

SP-1 zone and the parking lot takes up all the C-2A 18 

and a small bit of the SP-1. 19 

  Chancery use of the property is permitted 20 

as a matter of right in both of those zones.  The 21 

application here is to add the 500-square-foot 22 

stairway in the SP-1 zoned portion of the site.  If 23 

the back of the building extended into the C-2A 24 

portion, we wouldn't be here.  But for the location 25 
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of the zoning line 10 feet south of where it is we 1 

would not be here today. 2 

  There's no additional occupiable area 3 

proposed here in terms of gross floor area.  The 4 

only use is for interior circulation between two 5 

floors of the consulate portion of the building.  6 

The consulate will have their entrance in the rear. 7 

 The Embassy's diplomatic function will be accessed 8 

from the front, the more ceremonial entrance. 9 

  All proposed exterior alterations have 10 

been reviewed and approved for start preservation 11 

purposes.  The Office of Planning has filed a letter 12 

in support, the State Department in support, ANC 13 

support, DDOT support, fire department no objection, 14 

police department no objection.   15 

  You have all those reports in the file.  16 

Unless there are any questions at this time, I would 17 

like to turn to Ms. Carvalho, Deputy Chief of 18 

Mission of the Embassy.  I do have a copy of her 19 

testimony that I would like to submit for the 20 

record. 21 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 22 

you. 23 

  MS. CARVALHO:  Good morning, Mr. Chairman, 24 

Members of the Board. 25 
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  CHAIRPERSON GRIFFIS:  Good morning. 1 

  MS. CARVALHO:  As you have already heard, 2 

I'm Josefina Carvalho.  I've the Deputy Chief of  3 

Mission of the Embassy of Portugal.  I'm pleased to 4 

present to you the proposed 500-square-foot addition 5 

or extension of the Embassy which will be, as you've 6 

heard, the stairway connecting to stories of the 7 

consulate facility at the new building. 8 

  The Embassy intends to move from the 9 

present location which is on Kalorama Road and Tracy 10 

Place.  The Kalorama facility will go on being the 11 

ambassador's residence.  Tracy Place will be 12 

converted to a residential facility for members of 13 

the staff of the Embassy.  More or less 40 people 14 

will be moved from those two locations to the 15 

Massachusetts building. 16 

  The Embassy, as you heard, has support for 17 

this application from the Department of State, from 18 

the Office of Planning, the D.C. Preservation 19 

Office, the District Department of Transportation, 20 

and the Advisory Neighborhood Commission. 21 

  As far as relations between our two 22 

countries is concerned they are extremely good.  23 

There is a long-standing positive relationship.  In 24 

fact, we had our prime minister here with President 25 
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Bush on the 6th.  The United States Embassy in 1 

Lisbon is in an extremely good situation.   2 

  It has undergone works and renovations 3 

both in the residence and in the new chancery 4 

building.  We look forward to the approval of our 5 

renovation proposal.  Any question you have I'll be 6 

happy to answer you.  Thank you. 7 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 8 

very much.  I think the Board is impressed with what 9 

you are proposing in terms of the work and there's a 10 

lot in the record.  In terms of the animation of the 11 

rear facade, which is actually almost a primary 12 

facade based on the P Street elevation. 13 

  Also, I note the Office of Planning, which 14 

we will get into briefly, is encouraged by the 15 

reanimation of residential in your existing two 16 

structures that will be, as you say, brought into 17 

the Embassy here.  I think it's an exciting project 18 

and it looks like it will be very successful. 19 

  Are there questions from the Board at this 20 

time?  Any questions?  Very well.  Thank you very 21 

much. 22 

  MR. COLLINS:  Mr. Mellor has some boards 23 

he would like to show you briefly.  All the 24 

information is in the record already but he would 25 
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like to explain, if you would, please.  Is there a 1 

microphone? 2 

  CHAIRPERSON GRIFFIS:  Yes, we should have 3 

the cordless.  If not, what I can do while they are 4 

looking for that, the boards are on the easel? 5 

  MR. MELLOR:  Yes, they are. 6 

  CHAIRPERSON GRIFFIS:  If you wouldn't 7 

mind, just bring them close to the table and you 8 

could address them and we have a pointer. 9 

  MR. MELLOR:  All right.  I think they are 10 

probably close enough to address right here.  I'll 11 

just introduce myself.  My name is Brad Mellor.  I'm 12 

with R. A. Ponte and Associates Architects.  We're 13 

in Bethesda, Maryland, a firm of about 10 14 

architects.  We practice in 10 states and the 15 

District of Columbia. 16 

  The firm was founded by Ruehle Ponte.  He 17 

is of Portuguese heritage so he's very interested in 18 

the Embassy project.  He's our design director.  I'm 19 

serving as the project manager.  I've been a 20 

registered architect for about 15 years I think.  21 

I've done a lot of work in the District, corporate 22 

work, institutional work. 23 

  The project itself, I think you are 24 

familiar with it.  Let me see if I can bring this 25 
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around quickly here.  Thank you, Christie.  I'll try 1 

to talk into the mike if I can.  Let me know if you 2 

can't hear me.  I believe your package has all this 3 

information but I'll just run through it quickly 4 

again. 5 

  This is the site.  It's a split zone as 6 

Mr. Collins said.  The building is located entirely 7 

on the SP-1 side of the zoning towards Massachusetts 8 

Avenue.  The intent is to have the diplomatic 9 

entrance of the facility from Massachusetts Avenue 10 

entering into the original facade of the building. 11 

  The P Street side, which is currently a 12 

rather dull facade and is set way back from the 13 

street will become another entrance to the building 14 

by virtue of the consulate entrance which we are 15 

setting up to work from the P Street side.  I'll 16 

just show you that. 17 

  Just before I turn off the site plan here, 18 

the features here on P Street, which I think is the 19 

most important aspect of this from a zoning 20 

standpoint, we are erecting a decorative masonry and 21 

metal fence along the line of the property.  There's 22 

a small lower fence there already.   23 

  There are two trees here which we've 24 

stated will remain or be replaced in kind.  We are 25 
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creating a pedestrian entrance with its own gate 1 

that currently does not exist from the public 2 

sidewalk and then pedestrians will cross this 3 

parking lot to a new consulate entrance.   4 

  With that, I'll just show you the main 5 

facades of the building here.  Let's take a look at 6 

the Massachusetts Avenue facade quickly.  This is 7 

pretty much an existing facade.  There is very 8 

little change here.  It is a historic building as 9 

has been noted.  We intend to keep it essentially 10 

identical to what it is. 11 

  CHAIRPERSON GRIFFIS:  The record states 12 

you're just adding in flags and the medallion.  Is 13 

that correct? 14 

  MR. MELLOR:  That's correct.  We're adding 15 

two flags here and the Embassy of Portugal medallion 16 

right there. 17 

  CHAIRPERSON GRIFFIS:  This is a total 18 

aside with nothing to do with this but obviously 19 

there has been an addition to this building 20 

previously.  Is that the elevator core? 21 

  MR. MELLOR:  The elevator tower is 22 

actually right here. 23 

  CHAIRPERSON GRIFFIS:  That's what I mean. 24 

  MR. MELLOR:  This is a mechanical platform 25 
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here that you are referring to. 1 

  CHAIRPERSON GRIFFIS:  I see. 2 

  MR. MELLOR:  And there is a very, very 3 

minor change to this.  We have raised this a couple 4 

of feet because our mechanical equipment is a little 5 

bit taller than this. 6 

  CHAIRPERSON GRIFFIS:  That's fine.  Any 7 

questions on that?  I'm going to rush you along a 8 

little bit only so I don't utilize your time, but 9 

also all of this is in the record and the Board took 10 

great pains and went through it in some detail. 11 

  MR. MELLOR:  That brings me to the 12 

conclusion actually, the finale being the rear 13 

facade which is depicted here.  This shows what has 14 

been described, the enclosed area where the 15 

connecting stair goes from ground down to the 16 

basement and a covered terrace at the second floor. 17 

  CHAIRPERSON GRIFFIS:  It's actually quite 18 

nice.  If we were a designer view board we would 19 

probably have more to say about it.  You have a 20 

awning or covering over the entrance.  Is that 21 

correct?  Which is more contemporary in nature. 22 

  MR. MELLOR:  That's correct.  It's a glass 23 

and metal awning. 24 

  CHAIRPERSON GRIFFIS:  That's my favorite 25 
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aspect.  That doesn't have anything to do with this 1 

application. 2 

  MR. MELLOR:  Thank you for your comments 3 

on that.  Thank you to the Board. 4 

  CHAIRPERSON GRIFFIS:  Any questions 5 

regarding the design for the architect?  Good. 6 

  Mr. Collins, is there anything or other 7 

people you want to bring forward? 8 

  MR. COLLINS:  Other than to note that the 9 

fact that our application took less than 15 minutes 10 

to present and that I have a draft order for your 11 

use. 12 

  CHAIRPERSON GRIFFIS:  good. 13 

  MR. COLLINS:  We would like -- we 14 

respectfully request that you take action on this 15 

case at your earliest possible time. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Now, we still 17 

need to go through the rest of our proceedings but 18 

you can submit that in or we can submit it in the 19 

end. 20 

  Let's us move on then.  If we could have 21 

the report of the statements from the Secretary of 22 

State.  I don't know if Mr. Mlotek is going to be 23 

addressing.  We do have the submissions and the 24 

letter in the record. 25 
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  MR. MLOTEK:  Yes, but our normal practice 1 

is to defer to the District Government to go first 2 

so let the District Government have the privilege of 3 

going first and I'll be very brief. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  Then 5 

let us welcome the Office of Planning. 6 

  MR. JACKSON:  Good morning. 7 

  CHAIRPERSON GRIFFIS:  Good morning. 8 

  MR. JACKSON:  My name is Arthur Jackson 9 

with the D.C. Office of Planning.  I'll briefly go 10 

through my report.  The proposal is presented in 11 

balance of the renovation of the existing building 12 

that was previously used by a nonprofit 13 

organization.  The existing change in use is 14 

allowed.   15 

  However, because there's an expansion of 16 

the building the applicant is required to meet the 17 

conditions of 1002 of the Zoning Regulations with 18 

regard to expansion of a chancery.  And because the 19 

property is located within the Dupont Circle area, 20 

it also was within the Dupont Circle overlay.   21 

  After reviewing the regulations the 22 

application is in the spirit of the overlay in that 23 

it meets a lot of the goals the overlay was 24 

established to try to meet.  It also complies with 25 
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Section 1001 of the Zoning Regulations with regard 1 

to the criteria that apply to these types of uses.   2 

  Office of Planning would particularly like 3 

to thank the Portuguese Embassy for taking action to 4 

relocate its office functions from a predominately 5 

residential area to one that encourages 6 

institutional uses and to return to Tracy Place and 7 

Kalorama Road uses to be residential in character 8 

which is more consistent with the surrounding 9 

neighborhood. 10 

  After reviewing all the regulations -- all 11 

the standards we find that the application meets -- 12 

is consistent with the standards under 1001 of 13 

Zoning Regulations and it meets the goals of the 14 

District. 15 

  With regard to the plan this application 16 

is consistent with community comments.  We think 17 

that the conditions stated by the committee are 18 

consistent with the goals for the Dupont Circle area 19 

and we find that the applicant has agreed to them in 20 

concept.  21 

  We also find that the responses from the 22 

agencies within the District Government are that 23 

there were no issues raised and the State Historic 24 

Preservation Office Staff is pleased with the 25 
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proposal and at this point has already approved it 1 

in concept. 2 

  Based on these responses and our review, 3 

we think that -- we recommend conditional approval 4 

of this proposal, those conditions being the three 5 

conditions that were agreed to with the ANC, those 6 

being that no diplomatic parking be requested along 7 

P Street N.W., that the two existing trees in public 8 

space along the same frontage should be replaced in 9 

kind if they are taken out by the Embassy.   10 

  I would note that during our discussions 11 

on site the Embassy representative indicated that 12 

there is no intent of doing that.  And that a 13 

specific member of the Embassy staff be designated 14 

as a contact person in case there are other issues 15 

that are raised by the Embassy with the use and the 16 

ANC. 17 

  With that we'll close the presentation and 18 

I ask if there are any questions. 19 

  CHAIRPERSON GRIFFIS:  Thank you very much, 20 

Mr. Jackson.  We absolutely appreciate an excellent 21 

report that was incredibly thorough and that was 22 

just a summation.  I think you hit the high note of 23 

it.  Of course, you are representing the Office of 24 

Planning on behalf of the Mayor. 25 
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  Any questions from the Board for the 1 

Office of Planning?  Ms. Miller. 2 

  MEMBER MILLER:  I just have a question to 3 

clarify the record either for the applicant or 4 

Office of Planning.  I noticed a discrepancy in some 5 

documents with respect to how many parking spaces 6 

there will be on site.  Applicant's prehearing 7 

submission says 16.  Office of Planning says 16.  8 

DOT said 18.  I just want the record clear on that. 9 

  MR. COLLINS:  I think actually -- thank 10 

you, Ms. Milker.  I believe one of them said 14 and 11 

one said 18.  The applicant is right, it's 16, but 12 

it all averages out to 16.  The actual number is 16 13 

as shown on the plans. 14 

  CHAIRPERSON GRIFFIS:  And that's above the 15 

required? 16 

  MR. COLLINS:  It's more than twice the 17 

required.  The required is seven. 18 

  CHAIRPERSON GRIFFIS:  Okay.  So for our 19 

purposes clearly we would have to ensure and 20 

maintain that seven would meet that. 21 

  Any other questions from the Board?  Does 22 

the applicant have any questions of the Office of 23 

Planning?  Very well.  Thank you very much, again, 24 

Mr. Jackson.  Very thorough. 25 
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  Then let us go to Mr. Mlotek. 1 

  MR. MLOTEK:  Thank you very much, Mr. 2 

Chairman.  May it please the Board, for the record, 3 

once again, I'm Ronald Mlotek, legal counsel to the 4 

Office of Foreign Missions, U.S. Department of 5 

State.  We have submitted a letter on behalf of the 6 

Secretary of State dated May 28th supporting a 7 

favorable result in this case.   8 

  One issue that I would note is that the 9 

Portuguese authorities have been very helpful to us 10 

in Portugal.  As you know, increasingly in recent 11 

years, and particularly since September 11th, our 12 

needs, that is, the needs of the U.S. Government 13 

overseas, for property facilities has just grown 14 

exponentially.   15 

  However important this was before, it is 16 

now even more important because the needs that we 17 

have overseas, of course, missions of the United 18 

States are the most threatened of any missions in 19 

the world almost, possibly after Israel I would say. 20 

  But our facilities are threatened 21 

everywhere so we are consequently having to 22 

construct and introduce all sorts of architectural 23 

features for security to build new chanceries, to 24 

insist on larger plots of land.   25 
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  Some of these in quasi or fully 1 

residential neighborhoods because that's the only 2 

place where we can get these amounts of land so it 3 

becomes very important that we have the cooperation 4 

and facilitation of the host governments overseas 5 

and that we, in turn, reciprocate and extend to them 6 

facilitation here.  Certainly that would be the 7 

result of a favorable decision in this case. 8 

  Just a quick note about your functions 9 

under the Foreign Mission Act because I know there 10 

are some new personages on the Board.  I am reacting 11 

specifically, or responding to the comment that the 12 

chairman made at the beginning when he was 13 

complementing the design but then mentioned that the 14 

Board does not have any authority or does not have a 15 

role in design review. 16 

  CHAIRPERSON GRIFFIS:  Not in this case. 17 

  MR. MLOTEK:  In this case.  It is true 18 

that in this case you don't but not because of your 19 

general authority.  In this case you don't have that 20 

role because there isn't an issue.  The applicant 21 

did discuss with the staff of Historical 22 

Preservation -- this is indicated in their 23 

application package here -- and the staff approved 24 

it so there's no issue.   25 
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  However, under the Foreign Missions Act, 1 

of course, you do have full authority to undertake a 2 

review even if completely aesthetic and issues that 3 

are completely in the nature of design review such 4 

as in lieu of actually what would be done in a 5 

normal civilian case by the Commission on Fine Arts, 6 

for example, or by the HPRB of the District of 7 

Columbia if there were an issue.  There isn't in 8 

this case but in other cases.  I just wanted to -- 9 

  CHAIRPERSON GRIFFIS:  Thank you. 10 

  MR. MLOTEK:  -- clarify that.  I think 11 

that is all that I have.  Thank you very much. 12 

  CHAIRPERSON GRIFFIS:  I don't see that you 13 

bought copies of the Foreign Missions Act for our 14 

new members which I was assuming you would as is -- 15 

  MR. MLOTEK:  Mr. Moy did ask me and I 16 

forgot.  I have one copy here I'll leave and I'll 17 

send some others down. 18 

  CHAIRPERSON GRIFFIS:  That would be 19 

tremendous and we will share our copies of course if 20 

need be. 21 

  Very well.  Any questions of Mr. Mlotek?  22 

Clarifications?  Very well.  We can move on then to 23 

any other reports and recommendations by other 24 

public agencies.  It has been touched upon in the 25 
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Office of Planning which was very comprehensive in 1 

terms of DDOT.  Also, there was the fire marshall 2 

and metropolitan police.  I don't think we need to 3 

address those but note they are in the record and 4 

there have been no complications addressed in that 5 

fashion. 6 

  Going to the Advisory Neighborhood 7 

Commission, is the ANC represented today?  Not 8 

seeing any, we do have a letter in the file 9 

addressing that and addressing the presentations and 10 

also the conditions that have been mutually agreed 11 

upon as Office of Planning has also laid out. 12 

  With that I do not see any other reports 13 

attended to this application.  Unless Board Members 14 

are aware of any submissions or, Mr. Collins, you're 15 

aware of anything else, I believe we have at least 16 

addressed or noted the submissions. 17 

  Are there persons present today to give 18 

testimony for Application 17020?  This would be RNC 19 

2012 LLC, on behalf of the Embassy of Portugal, 20 

testimony in support or opposition.  Noting no one 21 

coming forward or indicating giving testimony, I 22 

believe that would, in fact, conclude our proceeding 23 

on this, unless Mr. Collins will give a last word 24 

just for good measure. 25 
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  MR. COLLINS:  Thank you. 1 

  CHAIRPERSON GRIFFIS:  Good last words.   2 

It is my understanding that -- I'm sorry.  You're 3 

submitting a draft?  Excellent. 4 

  With that in mind, I believe that we can 5 

entertain an action on this today.  I would make a 6 

motion that the Board not disapprove Application 7 

17020 noting the record is full and complete on this 8 

in satisfaction of Section 1002.  And noting with 9 

the motion to not disapprove the three conditions 10 

that have been mutually agreed upon.   11 

  That is, the maintenance of the trees in 12 

the public area, that there be a person identified 13 

for communication with the community and that no  14 

request for diplomatic parking be asked for on the P 15 

Street side.  I believe that is correct having just 16 

misplaced all those conditions and not having them 17 

in front of me.  Is there a second to the motion? 18 

  COMMISSIONER PARSONS:  Second. 19 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 20 

Parsons.  Is there any discussion on the motion? 21 

  COMMISSIONER PARSONS:  With the 22 

understanding that we will defer this discussion on 23 

the fee. 24 

  CHAIRPERSON GRIFFIS:  That's correct.  25 
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It's my understanding, to be clear, we have a track 1 

of which this will be the order itself, depending on 2 

the outcome of the vote, will be written.  Before it 3 

is ready to be recorded, we will have our fee 4 

discussion finalized.  None of this should take very 5 

long I would not anticipate.  Of course, I don't 6 

have to write it. 7 

  That being said, anything else?  Any other 8 

questions?  Very well then.  I ask for all those in 9 

favor of the motion signify by saying aye. 10 

  ALL:  Aye. 11 

  CHAIRPERSON GRIFFIS:  And opposed?  Very 12 

well.  We can record the vote on that. 13 

  MS. BAILEY:  Sure.  The vote is recorded, 14 

Mr. Chairman, as 5, 0, 0, not to disapprove the 15 

application and contingent upon the three conditions 16 

that have been agreed to by the applicant.  The 17 

motion was made by Mr. Griffis, seconded by Mr. 18 

Parsons.  Mrs. Gallagher, Mr. Etherly, and Mrs. 19 

Miller are in agreement. 20 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 21 

very much.  Appreciate your time.  It was enjoyable. 22 

 I hope it was for you also.  We will look for any 23 

outcome of the discussion for the fees. 24 

  With that, enjoy the day. 25 
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  We're going to take just a five-minute as 1 

we bring in new members that will be sitting on the 2 

next case and we will call the next case which will 3 

be the last case of the morning within five minutes. 4 

  (Whereupon, at 10:31 a.m. off the record 5 

until 10:42 a.m.) 6 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 7 

call the next case of the morning. 8 

  MS. BAILEY:  That is Application No. 17019 9 

of Steven A. Seelig and Charlet Wang, pursuant to 11 10 

DCMR 3104.1, for a special exception to allow a two-11 

car garage addition to a single family detached 12 

dwelling under Section 223, not meeting the rear 13 

yard (Section 404) and side yard (Section 405) 14 

requirements, in the R-2 District, at premises 3934 15 

McKinley Street, N.W. (Square 1747, Lot 60).   16 

  Please stand to take the oath.  Please 17 

raise your right hand.  Do you solemnly swear or 18 

affirm that the testimony you're about to give in 19 

this proceeding will be the truth, the whole truth, 20 

and nothing but the truth? 21 

  WITNESS:  Yes, I do. 22 

  MS. BAILEY:  Thank you. 23 

  CHAIRPERSON GRIFFIS:  Good morning.  Mr. 24 

Gell, it's been awhile.  Welcome back.  It's good to 25 
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see you.  Let me turn it over to you and you can 1 

proceed right into this. 2 

  MR. GELL:  Yes.  Thank you very much, Mr. 3 

Chairman, Members of the Board.  I am pleased to 4 

present this request for special exception for a 5 

two-car garage at 3934 McKinley Street. 6 

  With me are Charlet Wang and Steve Seelig. 7 

 Also Michael Beidler who is the architect who is 8 

here really not to make a presentation but simply to 9 

answer questions if any come up. 10 

  I don't think I need to give you a big 11 

introduction since you have read the materials, but 12 

I am going to ask Charlet and Steve to say a few 13 

words about this project and what it means to them. 14 

 I'm going to turn it over to them. 15 

  MR. SEELIG:  Thank you for the opportunity 16 

for us to speak before you.  Charlet and I are 17 

grateful that we are going to get to describe the 18 

project that we're undergoing and the proposed 19 

exception. 20 

  We live at 3934 McKinley Street and I have 21 

lived there since 1995 and, Charlet, you moved in, I 22 

think, in 1997.  We've been there a substantial 23 

period of time.  The house started out before we had 24 

begun expansion, that we are hopefully nearly 25 
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completion on, as a two bedroom Cape Cod house.   1 

  Our expansion involved our taking the old 2 

garage and building above that garage, building a 3 

third bedroom on the second floor and also expanding 4 

the kitchen.  We were left with no garage after we 5 

finished our expansion.  We are here today to ask 6 

for an exception to build a garage on the rear space 7 

of the property.   8 

  Our property is actually very unusual.  We 9 

are on Belt Road.  It was built after all the rest 10 

of the houses on the block which are built by the 11 

Chevy Chase Land Company around 1915 time frame.  12 

They are all the duplex semi-detached.  Ours was 13 

kind of stuck on the end of the block as McKinley 14 

Street hits Belt Road.   15 

  To be honest, we're not really touching 16 

McKinley Street.  We are really closer to -- we are 17 

on belt road.  In fact, contiguous with Belt Road.  18 

We could have actually had a Belt Road address and 19 

Charlet and I have gone back and forth whether would 20 

like to do that.  She doesn't think the mail folks 21 

will figure out where it is. 22 

  CHAIRPERSON GRIFFIS:  It's not as 23 

prestigious. 24 

  MR. SEELIG:  Well, I like the history so 25 
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it would be 5555 Belt Road if Charlet were to agree 1 

to it.  But it's not, it's McKinley Street.  As you 2 

can see from the drawings, we've built towards the 3 

back.  We have really kept the character in the 4 

front of our house of really a Cape Cod house.   5 

  From the front of the house it still looks 6 

like, except for the portico, that we have built 7 

exactly as it did before we began the addition.  We 8 

think it's really maintained the character that it 9 

always has from the front of the house.  Now, the 10 

back of it we built up two stories and that's where 11 

the new expansion has been.  12 

  Well, in order for us to have a garage, 13 

and we really would like to continue to have a 14 

garage as we had had before, we were confronted with 15 

a couple of choices.  No. 1 was to build in front of 16 

the house that faces McKinley Street where there is 17 

plenty of room, but from an aesthetic standpoint 18 

that's the front of our house.   19 

  It would have been very difficult for us 20 

to do that and really maintain the same character 21 

that we were seeking to put together as we went 22 

ahead and did this expansion.  Even though we 23 

probably could have built there and I think with the 24 

zoning rules and wouldn't have to come before you to 25 
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go ahead and build there, our thoughts were that it 1 

would be more appropriate as all the other houses on 2 

the block that do have garages are on the rear 3 

alley.   4 

  That's the reason that we come before you 5 

today.  No one would see the garage from the front 6 

lawn from McKinley Street, and unless you actually 7 

came through the alley, that would be the only time 8 

that you would ever view that.  You wouldn't really 9 

view it from Belt Road except as you came up Belt 10 

Road just a bit past the alley.  We feel as it it's 11 

in the character of the neighborhood and this is 12 

going to be very sensitive to the rest of the 13 

neighbors' aesthetic concerns for the area. 14 

  There are a couple more points that I 15 

would like to make before I let Charlet talk about 16 

the petition that we received and the like.  Instead 17 

of an eight-foot side yard, and this is the part 18 

that Stephen tells me is important to the Board, the 19 

garage is going to be constructed only one foot from 20 

the alley which is actually in the character of the 21 

remaining garages that were built before 1952 on the 22 

block.   23 

  If you were to walk down our block you 24 

would see on both sides.  I think from the 25 
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photograph we have given you you can see how that is 1 

within the character of our neighborhood in having 2 

that type of detached garage, which this will be a 3 

detached garage.   4 

  The garage is going to be five feet from 5 

the rear property line but it goes no further than 6 

the current house.  Insofar as the view from our 7 

next door neighbor, our next door neighbor is 8 

somebody who also signed the petition and actually 9 

volunteered to come down here today.   10 

  His house, as you can see from the 11 

diagram, is very far to the front of the lot, more 12 

on the McKinley Street side.  The garage is going to 13 

be built in an area that is simply touching on where 14 

his car pad is where he parks.  It will be very far 15 

from his house.  In fact, with the trees in the 16 

summertime he won't be able to even see that. 17 

  The alley is 15 feet wide and this assures 18 

a 16-foot separation from the house across the alley 19 

so there's plenty of room to get the cars in and 20 

out.  It won't be any blocking of anybody else going 21 

in and out of the alley. 22 

  Now Charlet wants to talk about the 23 

petition and what the exception means to her.   24 

  MS. WANG:  Well, good morning everyone.  25 
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Steve and I, just to give you a little background, 1 

we really love the neighborhood and we had an 2 

opportunity two years ago to look for another house 3 

because it's getting really smaller.   4 

  Our neighbors love us basically and they 5 

asked us to stay and maybe perhaps renovate.  That 6 

was the idea from our neighbors behind our house.  7 

When I went out to get the petitions, of course, 8 

everyone just so happy and everyone almost signed 9 

it.  Well, everyone signed it.   10 

  They have been visiting the house and 11 

looked at the progress of the renovations and give 12 

us ideas so neighbors have no problem and they love 13 

the idea that we're staying because we both -- well, 14 

actually I am a very good gardener.   15 

  And also I think by putting up a two-car 16 

garage that we will solve the problem on McKinley 17 

Street with being only one side you can park.  On 18 

McKinley Street between our house all the way to 19 

Western Avenue there are only three parking spaces 20 

with the seven houses.   21 

  Before we had a parking garage and we 22 

never really had the issue with the parking.  Now 23 

also with the opening of Avalon Theater we really 24 

have to fight for the parking spaces every day.  I 25 
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think by constructing a two-car garage we definitely 1 

can solve some of the parking issues.   2 

  Also safety is another issue for me 3 

because Avalon Theater brings a lot of people late 4 

night and I work at nights sometimes.  It's just 5 

great to know that I come I have a space to park.  I 6 

think it would just keep up with the neighborhood 7 

and the garage, like Steven was saying, keeping up 8 

the character with other garages in the alley.  If 9 

you walk around it's exactly the same garage.  10 

That's all I have to say. 11 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 12 

very much.  It's a rough crowd that goes to the 13 

Avalon then, is it? 14 

  MS. WANG:  No, it's not that bad.  We 15 

enjoy the theater. 16 

  CHAIRPERSON GRIFFIS:  As Mr. Seelig 17 

pointed out, some of the points that are important 18 

to the Board, and let me be clear, it's always good 19 

to hear folks that are very excited about their 20 

additions and living in the community that they do. 21 

  Well, to be very direct, we don't run 22 

necessarily a popularity contest so you may have had 23 

100 people sign for or against it.  We go right to 24 

the regulations and you touched on all of those in 25 
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all of your comments which are important but I want 1 

to highlight a little bit.  I know Office of 2 

Planning will do the same.   3 

  When we look at 223, which I think is one 4 

of the best sections in the zoning regulations as 5 

written, it does allow for the flexibility of a 6 

special exception for additions to existing 7 

structures. 8 

  We have to look at if there are any 9 

essentially negative impacts to that, and that goes 10 

to light and air, use and enjoyment.  Clearly your 11 

petitions that are sent in speak to that, that no 12 

one has evidenced problem or has evidenced issues of 13 

their using their adjacent property.  this is a very 14 

strong application. 15 

  Of course, the Board does have 16 

jurisdiction to look at any sort of design 17 

screening, lighting, or anything that affects or 18 

what might mitigate some of the negative aspects.  I 19 

don't know that we need to go too far into that. 20 

  Are there other questions from the Board 21 

of the applicant?  Any clarifications that are 22 

needed?  Very good.  Thank you very much. 23 

  Mr. Gell, anything further on that? 24 

  MR. GELL:  Just one other point.  If you 25 
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look at the pictures, you will see that -- I think 1 

Mr. Seelig mentioned this -- that there are several 2 

garages on the alley coming perhaps even further 3 

than we're going with ours so that it's really not 4 

even going to change the character of the alley at 5 

all. 6 

  CHAIRPERSON GRIFFIS:  Actually, the Office 7 

of Planning has a good aerial photograph that shows 8 

the entire context.  I think it's pretty clear.  9 

First of all, perhaps a little digression, but if 10 

this was a variance, I think the variance test could 11 

be made based on the uniqueness and practical 12 

difficulty.  Obviously variance is a higher burden 13 

to prove in a special exception.  It somewhat goes 14 

logically that a special exception can be made. 15 

  The material for the garage itself is 16 

similar to the existing structure that it attaches 17 

to and that's brick.  Is that correct, Mr. Seelig? 18 

  MR. SEELIG:  We are currently debating 19 

what it should be.  As the plans are currently 20 

written it's going to be vinyl siding with a block 21 

at the bottom.  It is not currently planned to be 22 

brick based on our current -- 23 

  CHAIRPERSON GRIFFIS:  The adjacent garage 24 

construction material type is what? 25 
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  MR. SEELIG:  It varies from wood to 1 

siding.  I can't recall if there are actually any 2 

brick or block on our block.  I don't believe so.  3 

In some of the adjoining allies on Morrison Street 4 

there are block garages but I'm not sure there's any 5 

brick garages within our area at all. 6 

  MS. WANG:  Actually, no.  I'm very 7 

familiar with our allies since I walk to Safeway 8 

almost every day.  No, there are no brick garages in 9 

our alley, only vinyl siding.  And also our new 10 

addition is also vinyl siding so the garage is 11 

attached to it so it would be the same character. 12 

  MR. SEELIG:  Just to respond to your 13 

question, if you look at the photograph that we 14 

submitted, the one in the bottom right corner, you 15 

will see that it looks as if all the garages there 16 

are framed.  You will see there is a brick right 17 

behind that garbage pail at 3920 or whatever that 18 

is.   19 

  CHAIRPERSON GRIFFIS:  It's looks like part 20 

of the retaining wall. 21 

  MR. SEELIG:  Yeah, that's a retaining 22 

wall.  Exactly. 23 

  CHAIRPERSON GRIFFIS:  Okay.  24 

  MR. GELL:  Just a technical matter just to 25 
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ask if the Board could issue a summary order on this 1 

and vote today we would appreciate it. 2 

  CHAIRPERSON GRIFFIS:  We can wait until 3 

the end to figure that out.  Right?  I appreciate 4 

that, Mr. Gell.  We'll take that into consideration 5 

clearly. 6 

  Any other questions or clarifications of 7 

the project, scope, materials?  Anything else?  Of 8 

course, part of 223 which you've touched on also, 9 

and which Mr. Gell obviously instructed you in terms 10 

of the character.   11 

  The section reads loosely, in my 12 

understanding of it, that it should not be visible 13 

from the streets or alley in such a way that it 14 

would be intrusive to the character of the 15 

neighborhood.  It doesn't mean we should not be able 16 

to see it but that what we see should fit.   17 

  Anything else?  Questions?  Let's move on 18 

then quickly and go to the Office of Planning.  We 19 

welcome them this morning.  If they would highlight 20 

their points in the submission of the report. 21 

  MS. BROWN-ROBERTS:  Good morning, Mr. 22 

Chairman, and Members of the Commission.  I'm Maxine 23 

Brown-Roberts representing the Office of Planning.  24 

The applicant is requesting a special exception as 25 
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outlined in Section 223 to allow deviation from the 1 

side yard requirements of Section 405 to accommodate 2 

the construction of a two-car garage. 3 

  The houses along McKinley Street and 4 

Morrison Street are closer to the road than to the 5 

alley and, therefore, the proposed garage would be 6 

more in line with other garages along the alley.  7 

The proposed garage would be nine feet high at it's 8 

highest point and will not block the light and air 9 

to neighboring properties. 10 

  The one-story high garage will not 11 

negatively impact the use of adjacent properties as 12 

many of the neighboring properties along the alley 13 

have a fair amount of trees in their rear and side 14 

yards since the new garage would be barely visible 15 

from these properties. 16 

  The location of the garage will not impede 17 

access to properties along the alley and, therefore, 18 

the enjoyment of these properties will not be 19 

affected.  The existing house can be seen from 20 

McKinley Street, Belt Road, and the alley.   21 

  However, McKinley Street is a main 22 

thoroughfare and the proposed garage would not be 23 

visible from this roadway and would not be intrusive 24 

on Belt Road as it will be set back from this 25 
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roadway.  Placing the garage close to the alley 1 

right of way will be consistent with the location of 2 

garages along the alley.   3 

  As seen from the aerial photographs and 4 

field observation, OP is satisfied that a proposal 5 

will not negatively impact the tract of the 6 

neighborhood adjacent properties and that views from 7 

the adjacent street will not be compromised. 8 

  The addition will be compatible to the 9 

existing houses as well as the surrounding homes.  10 

Additional screening is not necessary as the garage 11 

will not be visible from many of the homes due to 12 

the large trees. 13 

  The proposed garage will be used solely by 14 

the residents of the house.  Based on these facts, 15 

the Office of Planning recommends approval of the 16 

special exception. 17 

  Thank you, Mr. Chairman. 18 

  CHAIRPERSON GRIFFIS:  Thank you very much. 19 

 We absolutely appreciate it.  We always appreciate 20 

the photographs that you submit in terms of aerial 21 

which give us great reference. 22 

  MS. BROWN-ROBERTS:  You're welcome. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Any questions 24 

of the Board for the Office of Planning?  Any 25 
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questions from the applicant?  Cross-examination of 1 

the Office of Planning? 2 

  Very well.  Let's move on then to the ANC 3 

report which is recommending approval.  Is the ANC 4 

representative here today?  That's just for the 5 

record because I can clearly see no one else is 6 

here. 7 

  Exhibit No. 17, of course, goes to that.  8 

It was timely filed and I believe it does satisfy 9 

our requirements to be given great weight.  It is 10 

signed by -- oh, let's take a quick note.  I had 11 

highlighted this, that actually a past Board Member, 12 

Ms. Ann Renshaw, who had been given authority to 13 

present by two members, but obviously it is not 14 

needed.   15 

  Anything further on that from the Board 16 

that is needed?  I do not have any other submissions 17 

in terms of Government reports or agencies on this, 18 

Mr. Gell.  Are you aware of any other submissions? 19 

  MR. GELL:  No, I'm not. 20 

  CHAIRPERSON GRIFFIS:  Okay.  If that is 21 

the case, then we can go to anyone else to give 22 

testimony.  It seems absurd to even ask it.  No one 23 

else is here and present.  Of course, this would be 24 

the opportunity for either support or opposition. 25 
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  Let me take this opportunity -- well, 1 

okay.  First of all, I'm not a big fan of vinyl 2 

siding.  If you look down on some of the adjacent 3 

properties, the siding there is wood and it's fairly 4 

interesting.  On your existing house the second 5 

story, is that wood siding also? 6 

  MR. SEELIG:  Well, I'll tell you a story 7 

about that, which is when we brought Michael to view 8 

the house and Michael first saw it and said, "Gosh, 9 

nice wood siding," it is, in fact, vinyl. 10 

  CHAIRPERSON GRIFFIS:  It's gone great 11 

lengths and people have told me.  I'm not going to 12 

get very far into it.  I have seen some other 13 

materials that seems to be cost effective also 14 

submitted to the Board which actually last quite a 15 

bit and are more substantial.  I'll leave that to 16 

your discretion.  I have absolute confidence in your 17 

decisions and in your architects that it will be of 18 

the highest quality for the neighborhood. 19 

  Anything else?  Any other questions?  20 

Clarifications needed?  Mr. Gell, anything further? 21 

 Comments or closing? 22 

  MR. GELL:  No.  Just thank you for the 23 

opportunity to present this and for your 24 

hospitality. 25 
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  CHAIRPERSON GRIFFIS:  Good.  Thank you 1 

very much.  We give the same welcoming whether 2 

you're a federal entity, embassy, or a local 3 

homeowners in the District of Columbia and I won't 4 

go to where my favorites are because I may get into 5 

trouble. 6 

  MR. GELL:  And we apologize also for not 7 

having a State Department representative. 8 

  CHAIRPERSON GRIFFIS:  At least some sort 9 

of attache would be appropriate under Section 223.  10 

With that, I would move for approval of application 11 

17019 pursuant to the special exception. 12 

  Oh, one clarification before I finish that 13 

motion which would put it on the table.  Mr. Gell, 14 

it's our understanding that you actually are not in 15 

need of a rear yard relief.  Is that your 16 

understanding? 17 

  MR. GELL:  That is my understanding, that 18 

the consistent interpretation of the Office of 19 

Zoning, the Zoning Administrator -- I assume the 20 

Board agrees with that -- is that once you are 21 

within the rear yard as a right, as they are with 22 

the house and the addition or the modifications that 23 

they put on the house, that this garage, which is 24 

also partially in the rear yard within 20 feet, does 25 
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not pose a zoning problem.   1 

  They are not closer than the rest of them 2 

and, therefore, a rear yard variance or special 3 

exception would not be required.  I put it into the 4 

notice anyway just kind of as a double padlock.  In 5 

case somebody raised it, at least we would have been 6 

covered in terms of the notice. 7 

  CHAIRPERSON GRIFFIS:  I think that is 8 

absolutely prudent to do.  I think the Board agrees 9 

that there is a nonconformity regarding the rear 10 

yard.  That nonconformity is not being expanded with 11 

this new addition.  Therefore, it would maintain as 12 

it is and it's nonconforming and, therefore, not 13 

needed of relief.  I will read the entire piece as, 14 

in fact, advertised. 15 

  Back to the motion.  It would be for 16 

approval of 17019 for the special exception that 17 

would allow the two-car garage addition to the 18 

single family detached dwelling under Section 223 19 

which, as stated, has an existing nonconformity in 20 

the rear yard and needs relief within the side yard 21 

of Section 405 at the premises 3934 McKinley Street 22 

N.W.  I would ask for a second. 23 

  MEMBER ZAIDAIN:  Second. 24 

  CHAIRPERSON GRIFFIS:  Thank you very much. 25 
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 Any further discussion or deliberation on the 1 

motion?  Very well.  I would ask for all in favor of 2 

the motion signify by saying aye. 3 

  ALL:  Aye. 4 

  CHAIRPERSON GRIFFIS:  And opposed?  We 5 

will record the vote on that when Ms. Bailey is 6 

ready. 7 

  MS. BAILEY:  Mr. Chairman, who seconded, 8 

Mr. Zaidain? 9 

  CHAIRPERSON GRIFFIS:  Mr. Zaidain did, 10 

yes. 11 

  MS. BAILEY:  Okay.  Thank you.  The motion 12 

was made by Mr. Griffis, seconded by Mr. Zaidain.  13 

Ms. Miller, Mr. Parsons, and Mr. Etherly are in 14 

agreement.  The vote is 5, 0, 0.  Did you indicate 15 

that a summary order would be issued? 16 

  CHAIRPERSON GRIFFIS:  I seem to have 17 

difficulty in making a summary order unless Board 18 

Members have another opinion.  In which case I think 19 

that would be fine. 20 

  MS. BAILEY:  Thank you. 21 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 22 

very much.  Thank you all.  Enjoy the day.  Enjoy 23 

the Avalon. 24 

  With that, is there any other business for 25 
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the Board this morning? 1 

  MS. BAILEY:  Not for this morning, Mr. 2 

Chairman. 3 

  CHAIRPERSON GRIFFIS:  Excellent.  In which 4 

case I can adjourn the morning session on the 17th 5 

of June, 2003. 6 

  (Whereupon, at 11:05 a.m. off the record 7 

for lunch to reconvene at 1:14 p.m.) 8 

 9 
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 1 

 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 2 

 1:14 p.m. 3 

  CHAIRPERSON GRIFFIS:  Good afternoon, 4 

ladies and gentlemen.  Let me call to order our 17th 5 

June 2003 public hearing of the Board of Zoning 6 

Adjustments of the District of Columbia.  My name is 7 

Geoff Griffis.  I am chairperson.   8 

  Joining me today is Mr. Curtis Etherly.  9 

Also Ms. Ruthanne Miller.  Representing the Zoning 10 

Commission with us this afternoon is Mr. Parsons.  11 

Representing the National Capital Planning 12 

Commission is Mr. Zaidain.   13 

  Copies of today's hearing agenda are 14 

available to you.  They are located on the table, or 15 

near the table, where you entered into the hearing 16 

room.  Please pick up a copy.  It's not an extensive 17 

agenda so you should be able to get through it 18 

pretty quickly to understand what we will be doing 19 

the rest of the afternoon.   20 

  Let me first state, and I may say this 21 

again as we move on in the afternoon, several 22 

important aspects.  First of all, all hearings 23 

before the Board of Zoning Adjustment are recorded. 24 

 We ask several things of people present today. 25 
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  First of all, everyone will need to 1 

reframe from making any disruptive noises or actions 2 

so that you do not distract those giving information 3 

to the Board.  Also, when coming forward to speak to 4 

the Board, you will need to fill out two witness 5 

cards.   6 

  Witness cards are available through you at 7 

the table where you entered into the hearing room, 8 

and also the table in front of us.  Those two 9 

witness cards are to be filled out and given to the 10 

reporter who is sitting to my right.   11 

  Then coming forward make yourself 12 

comfortable.  I need you to turn on a microphone and 13 

give us your name and your address before speaking 14 

to the Board.  You only need to do that once.  Of 15 

course, that is for putting yourself on the record. 16 

  The order of procedure today for the 17 

special exceptions and variances will be, first, 18 

statement and witnesses of the applicant.  Second 19 

would be Government reports attended to the 20 

application.  Third will be a report from the 21 

Advisory Neighborhood Commission.  Fourth would be 22 

parties or persons in support.   23 

  Fifth would be parties or persons in 24 

opposition.  And, sixth, finally we will have 25 
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closing remarks by the applicant.  The order of 1 

procedure for appeals, of which we have one this 2 

afternoon, will be as follows.   3 

  First, the statement of the witnesses of 4 

the applicant.  Second would be the Zoning 5 

Administrator or Government official.  Third would 6 

be owner, leasee, or operator.  Fourth would be the 7 

ANC within which the property is located.  Fifth 8 

will be intervenors case.   9 

  Sixth we will have rebuttal and closing 10 

statements by the applicant.  Of course, the Board 11 

does reserve the right to fluctuate that schedule on 12 

procedure order but we will address that with the 13 

specifics attended to each of the cases at hand. 14 

  Cross examination of witnesses is 15 

permitted by the applicant and the parties in the 16 

case.  The ANC within which the property is located 17 

is automatically a party in the case. 18 

  The record will be closed at the 19 

conclusion of each case and hearing except for any 20 

material that is specifically requested by the Board 21 

and the Board will be very specific on what material 22 

is to be submitted and when it is to be submitted 23 

into the Office of Zoning. 24 

  After that material is received, of 25 
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course, it goes without saying the record would then 1 

be finally closed and no other information would be 2 

accepted into the record. 3 

  The Sunshine Act requires that this Board 4 

hold its hearings in cases in a public forum.  That, 5 

of course, means open to the public.  This Board 6 

may, however, consistent with its rules of procedure 7 

enter executive session during or after a case 8 

hearing.  That would be for the purposes of 9 

reviewing the record or deliberating on the case. 10 

  All of our hearings and all Board Members 11 

must deliberate solely on the record that is 12 

established in a hearings and in the submissions.  13 

It must be based exclusively on that record.  14 

Therefore we ask people present today not to engage 15 

Board Members in any conversation so that we do not 16 

give the appearance of thinking of other things 17 

outside of the record. 18 

  The decision of the Board -- actually, one 19 

last thing I don't know if I mentioned, but I would 20 

ask everyone if they would turn off their cell 21 

phones and beepers at this time so we also don't 22 

have any sort of disruptive noises in the hearing 23 

room. 24 

  We will be concluding today's afternoon 25 
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session by 6:00 or soon thereafter.  We will lose a 1 

quorum in that hour.  I will update people as we get 2 

close if we do run to that late hour in the evening. 3 

  I believe at this time we can take up any 4 

preliminary matters.  Preliminary matters are those 5 

which relate to whether a case will or should be 6 

heard today such as request for postponements, 7 

withdrawals, or continuances, or whether proper and 8 

adequate notice has been provide for this case. 9 

  If you are not prepared to go forward with 10 

a case on the agenda this afternoon, or you believe 11 

that the Board should not proceed with one of its 12 

cases, now would be the time to bring that to the 13 

attention of the Board.  You can do so by coming 14 

forward and having a seat at the table in front of 15 

us as an indication of having a preliminary matter.  16 

  Let me say good afternoon to our staff of 17 

the Office of Zoning, Ms. Bailey, Mr. Moy, and Mr. 18 

Nyarku who is in and out.  Also we have corporation 19 

counsel with us, Ms. Monroe and Ms. Glazer. 20 

  Ms. Bailey, is there any preliminary 21 

matters for the Board at this time? 22 

  MS. BAILEY:  Mr. Chairman, Members of the 23 

Board, good afternoon.  Mr. Chairman, there is.  It 24 

has to do with the last case but it is very much 25 
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case specific and best dealt with when the case is 1 

called. 2 

  CHAIRPERSON GRIFFIS:  Very good.  In which 3 

case I don't see any other indication of preliminary 4 

matters for the Board's attention by those in the 5 

hearing room so why don't we call the first case of 6 

the afternoon. 7 

  MS. BAILEY:  And that is Application No. 8 

17023 of Chadwick LLC, pursuant to 11 CDMR 3104.1, 9 

for special exceptions to construct a new 10 

residential development under Section 353, and to 11 

consider multiple buildings as a single building 12 

under Subsection 410.12, and pursuant to 11 DCMR 13 

3103.2, a variance from the floor area ratio 14 

requirements under Section 402, and a variance from 15 

the lot area requirements under Section 401, to 16 

allow the construction of 199 new single family row 17 

dwellings in the R-5-A District at premises 4214-18 

4216, Martin Luther King, Jr., Avenue, S.W., 5-165 19 

Danbury Street, S.W., 4021 South Capitol Street, 20 

S.W., and 132-152 Danbury Street, S.W. (Square 6201, 21 

Lots 819-843, and Square 6223, Lots 804-809). 22 

  All those persons wishing to testify would 23 

you please stand to take the oath.  Do you solemnly 24 

swear or affirm that the testimony you are about to 25 
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give in this proceeding will be the truth, the whole 1 

truth, and nothing but the truth? 2 

  WITNESSES:  Yes. 3 

  MS. BAILEY:  Thank you. 4 

  Mr. Chairman, briefly there is a request 5 

for party status on this case.  That is Exhibit No. 6 

26 of the record. 7 

  CHAIRPERSON GRIFFIS:  Yes.  Thank you, Ms. 8 

Bailey.  Exhibit No. 26 in evidence is McDuffy 9 

requesting party status.  Are they present today?  10 

Ernest or Hattie McDuffy.  Okay.  As those in 11 

attendance may be aware, certainly the Board is, we 12 

have a application for ask for party status of which 13 

there are six critical questions that need to be 14 

answered for us to entertain a request for party 15 

status.   16 

  Five of those on Exhibit 26 are not 17 

answered or addressed.  Six reads, "And I'll just 18 

say please note the only thing I am requesting that 19 

all the trash and litter should be cleaned each day 20 

after use (not to run into my property.)" 21 

  Board Members, in reviewing the request 22 

for party status, I would suggest that we entertain 23 

this written submission as testimony.  I'm not sure 24 

we can actually even entertain the status party 25 
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request without knowing further information on it.   1 

  I would, therefore, ask for people's 2 

opinion as I would hold we would deny the request 3 

for party status at this time.  Are there others 4 

that have comments?  I intend to deny the party 5 

status for McDuffy.  Very well.  Let's move on. 6 

  Anything else, Ms. Bailey? 7 

  MS. BAILEY:  No, Mr. Chairman. 8 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 9 

very much. 10 

  Good afternoon. 11 

  MS. BROWN:  Good afternoon, Mr. Chairman, 12 

Members of the Board.  For the record, my name is 13 

Carolyn Brown with the law firm of Holland and 14 

Knight.  I am here today on behalf of the applicant. 15 

  With me today are John Luria of the Jay 16 

Group, the contract purchaser of the Danbury Street 17 

Apartments; Steve Gang and Peggy Chen from the 18 

Lessard Group, the architects for the project; 19 

Ozborne George, our traffic consultant; and Lindsley 20 

Williams, our land planning consultant. 21 

  We are very pleased to be here this 22 

afternoon to present this application to allow the 23 

construction of 1919 new residential units to 24 

replace the several vacant dilapidated rental 25 
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apartment buildings along the street. 1 

  As you will note from the letters and 2 

records submitted to the record, we have widespread 3 

community support including a letter from Counsel 4 

Member Sandy Allen which I do not believe is in the 5 

record and we would like to offer it into the record 6 

at this time. 7 

  Based on this overwhelming support, we 8 

would be glad to abbreviate our presentation for you 9 

to the extent you would like us to and focus on any 10 

questions that you may have. 11 

  CHAIRPERSON GRIFFIS:  Would you look at 12 

the agenda for the afternoon?  Maybe that would 13 

help.  Hold on just two seconds.  First if all, I'm 14 

sorry, Ms. Bailey, did we swear people in? 15 

  MS. BAILEY:  Yes, Mr. Chairman.  Everyone 16 

was sworn in. 17 

  CHAIRPERSON GRIFFIS:  Okay.  I've got so 18 

much going on in the afternoon.  Can I just see a 19 

show of hands of people that are here to testify 20 

today either in support or opposition?  We have half 21 

a dozen or so.  Very good.  That will help me out a 22 

little bit. 23 

  Yes, Ms. Brown, I think we can kind of 24 

abbreviate.  The issues at hand are fairly clear and 25 
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laid out.  I do know that the Board will have 1 

certain specific questions that we probably want to 2 

delve into more quickly and in more substance than 3 

others.  Let's continue on a little bit and if you 4 

want to just highlight things. 5 

  MS. BROWN:  Sure.  What I would propose 6 

that we do is have Mr. Luria give a brief overview 7 

of the project followed by the Lessard Group, Steve 8 

Gang, and then Mr. Williams to give a very brief 9 

summary of his this project meets the standards for 10 

a special exception and variance relief.   11 

  All this, of course, is set out in our 12 

prehearing statement.  Mr. George is available for 13 

questions but if you prefer that he give some sort 14 

of presentation, he's here and available. 15 

  With that very brief introduction, I'll 16 

turn it over to Mr. Luria. 17 

  MR. LURIA:  Thank you.  This is John 18 

Luria.  I'm a builder/developer in the area.  I've 19 

been building and developing in the area for 20 

approximately 30 years.  We are very excited about 21 

working in the District.  Most of our projects right 22 

now are in the Northern Virginia area.   23 

  We've been working very closely with the 24 

existing tenants of the Danbury Street project, the 25 
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ANC, the DHCD, and the Department of Planning to 1 

ensure that all needs are met as best possible.  We 2 

are looking forward to providing affordable housing 3 

for the middle income community in this area.   4 

  We're basically here to answer any 5 

questions but, again, working very closely with the 6 

community.  We feel we have the support of the 7 

community and are anxious to get started, take down 8 

the dilapidated buildings, and build new town 9 

houses. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Let me just 11 

be clear on who is going to address specifically -- 12 

is it the architect? -- in terms of the variances? 13 

  MS. BROWN:  Yes, it will be the architect, 14 

Mr. Williams. 15 

  CHAIRPERSON GRIFFIS:  Okay.  It may be my 16 

confusion in reading the entire file but there was a 17 

graphic -- gosh, I thought it was yours -- talking 18 

about different phases around the area.  You have 19 

other projects that are happening, is that correct? 20 

 There are other projects that are going on? 21 

  MR. LURIA:  This is the one project in the 22 

area on Danbury Street.  Does that answer your 23 

question? 24 

  MR. WILLIAMS:  In the drawings, Mr. 25 
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Griffis, there were remarks made as to Phase I, 1 

Phase II, and Phase III.  If you would refer to the 2 

drawing on the easel on the right side, the upper 3 

most or northern section which is the bulk of the 4 

units is sometimes known as Phase I. 5 

  CHAIRPERSON GRIFFIS:  I see. 6 

  MR. WILLIAMS:  The smaller segment that's 7 

a straight row of houses about 300 feet long on the 8 

south side of Danbury is referred to as Phase III.  9 

Phases I and II -- that says Phase II.  The first 10 

two phases are before the Board in this case.   11 

  Mr. Luria is also securing, or would 12 

secure an interest in six other lots located at the 13 

eastern end that are marked in green.  They are 14 

empty lots.  They are zoned R-2 and while there will 15 

be some development activity on them, it will be by 16 

right development and it is not before the Board. 17 

  CHAIRPERSON GRIFFIS:  And that is Part 18 

III.  Okay.  I'm sorry.  What I was referring to 19 

actually in my recollection I've just pulled out is 20 

actually the Office of Planning aerial photograph 21 

and they've outlined that so that's clear to me now. 22 

  Okay.  Any other preliminary questions at 23 

this time from the Board?  Very well.  Let's 24 

proceed. 25 
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  MS. BROWN:  Our next witness is Mr. Steve 1 

Gang of Lessard Group. 2 

  MR. GANG:  Good afternoon, Board members. 3 

 My name is Steve Gang and I'm with the Lessard 4 

Architectural Group.  We're located in Vienna 5 

Virginia.  The description of the site and the area 6 

and the site plan and the elevations and the 7 

landscape and the parking is basically described in 8 

our Statement of Application.  If you have any 9 

questions, I'll walk you through that.   10 

  I thought I would focus in on what makes 11 

this case unusual and what are the conditions 12 

affecting the site.  There are basically four.  One 13 

is there are some existing apartments that were 14 

built in the 1940s.  Two, the site is very long and 15 

linear and it's not even a rectangle.   16 

  From west to east the site basically 17 

ranges from 100 feet to 150 week so it's very 18 

challenging for us to get pure lot sizes.  Third is 19 

there is approximately 84 feet of grade from Martin 20 

Luther King Boulevard, Jr., which is located on the 21 

west side of the property all the way going to South 22 

Capitol Street. 23 

  CHAIRPERSON GRIFFIS:  You know, I thought 24 

that was a typo.  You want to just revisit that?  84 25 
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feet of elevation. 1 

  MR. GANG:  Correct. 2 

  CHAIRPERSON GRIFFIS:  And can you just 3 

point out then what's happening?   4 

  MR. GANG:  Sure. 5 

  CHAIRPERSON GRIFFIS:  You're going to need 6 

a mike. 7 

  MR. GANG:  Is this a good location? 8 

  CHAIRPERSON GRIFFIS:  Yeah.  It's like a 9 

cliff. 10 

  MR. GANG:  Yeah, there's 84 feet of grade 11 

differential approximately from Martin Luther King 12 

Blvd. -- I'm sorry, Road on the west parking line 13 

heading downward to South Capitol Street.  As you 14 

get to South Capitol Street it becomes a little bit 15 

flat where even that drops towards Oxen Run Parkway. 16 

  CHAIRPERSON GRIFFIS:  What's the estimated 17 

run?  You're dropping 84 feet in 200 feet or 300 18 

feet? 19 

  MR. GANG:  It averages around 7 percent so 20 

if you divide that, it's approximately 1,400 feet 21 

plus or minus. 22 

  CHAIRPERSON GRIFFIS:  Interesting.  Okay. 23 

  MR. GANG:  As I mentioned, there are 24 

existing apartments there and they fit nicely into 25 
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the site.  There's some English basements.  One of 1 

the things that have worked well for us this area is 2 

developed.  I'll go into a little more detail about 3 

the plan but the units which we're proposing, they 4 

do fit well into the site.   5 

  We are basically using the existing area 6 

that has been generally graded out along the front 7 

so it is very narrow.  There isn't much depth to the 8 

back of the site.   9 

  The other thing was there's a 15-foot 10 

building restriction line basically around all the 11 

three public streets so that makes our area even a 12 

little more challenging to get all the development 13 

in that area. 14 

  We are basically asking for four things.  15 

The first is to allow for special exceptions to 16 

allow for new development in the R-5-A.  There's 17 

four basic criteria that are required.  One 18 

basically has to deal with schools, that there is 19 

adequate public schools within the area.  There are 20 

two elementary schools basically adjourning the 21 

property.   22 

  The first one is just to the west of the 23 

property which is Dilecki Elementary School which is 24 

built.  It also has some recreation facilities which 25 
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we will ultimately use.  There is another school 1 

which is to the southeast which is under 2 

construction right now.  There used to be a school 3 

there but they are rebuilding it, I think called 4 

Patterson.   5 

  There's a middle school close by on 6 

Mississippi Avenue.  I think it's called Ballou.  7 

The high school is about one mile away.  We have not 8 

heard anything back from the school board and 9 

generally -- we have?  Okay. 10 

  MR. WILLIAMS:  I'll get to that in my 11 

report.  We heard today. 12 

  CHAIRPERSON GRIFFIS:  Okay.  We won't need 13 

to deal with that too much.  You can bring that into 14 

your evidence but, frankly, I'm fairly moved.  15 

Bargainers can talk about other things in terms of 16 

the public schools, especially if you're reducing 17 

the units.   18 

  Then the evidence in the record that you 19 

submitted that the public school system would 20 

estimate two kids per unit essentially or household. 21 

 If you are removing 50 roughly, then it seems like 22 

we're not increasing the demand which they should 23 

obviously be looking at. 24 

  Okay.  Let's move on. 25 
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  MEMBER ETHERLY:  Mr. Chair, if I could 1 

just correct Mr. Gang very briefly just because I'm 2 

a graduate of Ballou Senior High School.  I would be 3 

remiss if I didn't point out that it's Ballou Senior 4 

High School. 5 

  MR. GANG:  Thank you very much. 6 

  CHAIRPERSON GRIFFIS:  Do you know the 7 

cheer?  No, we won't get into that.  Okay. 8 

  MR. GANG:  The second thing is showing 9 

capability with public schools, recreation, and 10 

other services.  I've talked about the schools.  11 

Regrading recreation, there's a number of recreation 12 

opportunities.  First is for the residents 13 

themselves.  There will be optional decks in the 14 

rears of the units for each of the residents. 15 

  Second is each of the residents -- 16 

basically the way the site plan has been developed 17 

is there are courtyards so everybody will have the 18 

opportunity to go outside and meet their neighbors 19 

and have the kids run around freely. 20 

  The third one is, as I mentioned, the two 21 

elementary schools are close by.  The one to the 22 

west already has a top lot.  It has some ball fields 23 

and tennis courts and basketball courts.   24 

  Plus the two major greenways which are 25 
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Sheppard Parkway to the west of the property about 1 

two blocks.  And Oxon Run Parkway which is about two 2 

blocks to the east will also serve as opportunities 3 

for the citizens. 4 

  Regarding the public streets, quite 5 

obviously this is part of an urban fabric.  There is 6 

an interconnectivity of public streets throughout 7 

the area and there will be sidewalks on all sides of 8 

the public streets. 9 

  Regarding parking, each one of the units 10 

will have at least one parking space in their unit, 11 

as well as there is additional 55 parking spaces on 12 

site in the rears of the units.  In addition to 13 

that, since Danbury is not a cut-through street 14 

there will be the opportunity to park on the street. 15 

  The proposed development is consistent 16 

with the goals and policies of the comprehensive 17 

plan.  Row houses and garden apartments are the 18 

predominant use category within the area.  The 19 

objective for Ward 8 is to increase the number of 20 

owner occupied and single family units.   21 

  It's also to rehabilitate abandoned and 22 

under-used privately owned apartments within the 23 

ward.  Specifically they talk about this project as 24 

being a prime candidate to be revitalized. 25 
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  The third item has to do with basic 1 

planning principles.  I think two of the things I 2 

just discussed in the application -- I'm sorry.  3 

There were two meetings in which we met with OP in 4 

which they -- I'm sorry, Office of Planning in which 5 

they had given us their comments. 6 

  Basically predominately the units are 7 

either the fronts or the sides are facing the 8 

street.  There are no rears.  The driveways are 9 

basically internalized from a safety standpoint.  10 

There's at least 110 feet between driveways.  I 11 

think talking about the compatibility with the 12 

adjourning properties is basically outlined on pages 13 

9 and 10. 14 

  The last thing was more of a technical 15 

thing that we needed to file at least four site 16 

plans and floor plans as part of our application.  17 

That was done.  We think we are in compliance for 18 

new developments in the R-5-A. 19 

  The second thing had to do with groups of 20 

buildings to be considered as one building.  There's 21 

a number of criteria that we had to follow.  The 22 

first one was that basically no rear service 23 

entrances shall abut a street, front yard, or front 24 

courtyard.   25 
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  As I mentioned, basically the rear 1 

entrances of the dwellings are garage entrances and 2 

they are basically off to the sides.  Thus, none of 3 

those are facing the front.  Second is there shall 4 

be no exterior stairways located off the front of 5 

the building.  These are basically all slab on unit 6 

grades and there will be no exterior staircases. 7 

  The third one is the erection of a group 8 

of buildings shall not adversely affect the present 9 

character or future development of the neighborhood. 10 

 As I mentioned, the fronts and the sides will be 11 

facing streets.  There will be at least 25 feet 12 

between dwelling units from face to face.   13 

  There will be at least an eight-foot side 14 

yard and there will be two or three stories which is 15 

very compatible to the area.  The height will not 16 

exceed 40 feet which is the maximum height in the R-17 

5-A zone. 18 

  Then we are asking for the variances for 19 

ratio and lot area requirements.  As I mentioned 20 

before, there are four items that makes this side 21 

very unusual.  Again, they are existing apartments. 22 

 The site is very long and linear.  The existing 23 

grade, yes, 84 feet from west to east and the 15-24 

foot building restriction line. 25 
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  Regarding the FAR, there's two items I 1 

would like to point out to you.  One is we are 2 

counting the parking in the units as FAR.  We could 3 

quite obviously leave them open but we think that 4 

would be a negative not only for the residents but 5 

in reference to the marketability.   6 

  Second is there is a desire to have as 7 

many three-bedroom units as possible.  What we've 8 

done is we've added loft units on some of the units 9 

that work with grade so this way we are able to 10 

achieve as many three-bedroom units as possible.  11 

Those two things combined put us over the FAR. 12 

  Then there's the issue regarding minimum 13 

lot size.  The minimum lot size basically has to do 14 

with making these units affordable for middle 15 

income.  The unit sizes are basically 14-feet and 16 

16-feet wide.  They range anywhere from about 1,350 17 

feet to 1,700 square feet.   18 

  Generally town houses are a little bit 19 

wider.  If you just increase the town house size to 20 

1,600 and 1,800 we would be in complete conformance 21 

but, again, we are trying to make this affordable 22 

and trying to meet all the guidelines. 23 

  In conclusion, we think the approval of 24 

these variances will cause no detriment to the 25 
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public good.  We think that new dwelling units for 1 

sale rather than rent is consistent with the 2 

planning goals and policies for the areas.   3 

  The dwellings will meet all other bulk and 4 

setback requirements including lot occupancy, yards, 5 

and courts and will provide sufficient open space 6 

for the future occupants, as well as substantial 7 

separation from all surrounding development. 8 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Gang. 9 

 First of all, regarding the FAR, what is the 10 

uniqueness of the site of which the four you have 11 

laid out?  What are the elements of the uniqueness 12 

that create the practical difficulty that makes you 13 

exceed the FAR? 14 

  MR. GANG:  Again, I think it's those four 15 

things.  One is that it is very unusual and long.  16 

Plus there's the 15-foot setback which also affects 17 

the property.  18 

  CHAIRPERSON GRIFFIS:  The 15-foot setback 19 

wouldn't necessarily affect the FAR.  Or tell me how 20 

it would. 21 

  MR. GANG:  Again, we counted two things 22 

which was really part of the policies and goals.  We 23 

could have left -- as I mentioned, there are two 24 

things that put us over the FAR.  One is the 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 95

garages. 1 

  CHAIRPERSON GRIFFIS:  Right. 2 

  MR. GANG:  We could have easily left the 3 

garages open and not count them towards the FAR.  4 

That was number one.  That is an option.  Number two 5 

is that we added loft units.  As I mentioned, 6 

there's 84 feet of grade differential and what we 7 

did was we designed two basic unit types.  8 

  The first unit type was basically a 9 

walkout basically on that one because it's two 10 

stories in the front and three stories in the rear 11 

and the grade wraps around is where we put the loft 12 

to allow for an optional three bedroom. 13 

  The second unit type is basically a three 14 

story front and three story rear which abuts it and 15 

that basically has a third bedroom on the lower 16 

level.  This was trying to adhere to meeting what 17 

we've heard from certain people in the public and 18 

the citizens that having three-bedroom units for 19 

sale, we think, is an advantage over having two-20 

bedroom units.   21 

  We could easily knock off the third 22 

bedroom, knock off the loft units, open up the 23 

garages on the lower level and be within very, very 24 

close to the requirements of the FAR.  We just think 25 
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there's a public benefit and a public good to have 1 

more three-bedroom units as possible and have the 2 

garages enclosed. 3 

  CHAIRPERSON GRIFFIS:  Very well.  Let me 4 

be clear.  I think, in my opinion, those are 5 

advantageous goals and actually go perhaps to the 6 

third test of a variance, whether it would impair 7 

the intent of the zone plan or basically the public 8 

good.   9 

  In order to get to the third test, you 10 

need to pass the first two and the first is the 11 

uniqueness.  What is unique, and out of that 12 

uniqueness grows your practical difficulty.  What 13 

makes it difficult for you to comply with the 14 

regulations.  I would be happy to grant relief based 15 

on my opinions of the merits of the project.  16 

Actually, it would probably speed up the process 17 

quite a bit.   18 

  However, that's why we have these 19 

attorneys who sit to my far right which won't allow 20 

me to do that.  What I need to do is pull that out a 21 

little bit more.  There is evidence in the record 22 

but I think further discussion of that needs to 23 

happen in order to satisfy those pieces for the FAR. 24 

  Now, let me also get clear in terms of the 25 
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minimum lot size.  You're not calculating and you're 1 

not maintaining single lots of record on all of 2 

these town houses.  It's a single lot for the entire 3 

project.  Is that correct? 4 

  MR. GANG:  That is correct. 5 

  MR. WILLIAMS:  At the moment it will be 6 

configured as a single record lot for each side.  7 

Phase I would be one lot.  Phase II would be a 8 

second lot.  The figures that you've been provided 9 

are aggregated over the entire project.  They are in 10 

different squares so I don't see how you could have 11 

it as a single lot. 12 

  CHAIRPERSON GRIFFIS:  Well, how did you 13 

calculate your minimum lot size then? 14 

  MR. WILLIAMS:  In the aggregate consistent 15 

with other R-5-A projects submitted to the Board in 16 

the past. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Let's return 18 

to the FAR.  I mean, I'm convinced.  It's an 19 

excellent point and certainly from an urban and 20 

development perspective you don't want open garages 21 

or carports all over the place, especially with the 22 

topology that you're building here.  It makes a 23 

whole lot of sense.  The Board will be bound in 24 

relying on a little bit more in terms of the second 25 
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test. 1 

  MR. GANG:  Again, I think it's my opinion, 2 

you know, it's those four things.  One is it's a 3 

very long and linear site.  It's not a rectangle.  4 

It varies in width from 100 feet to 150 feet.  We 5 

have -- I mean, there's also the grading.  The 6 

existing grades is very unusual for the District to 7 

have this much fall in one property which makes it 8 

challenging for us to meet our goals. 9 

  The fact that the site of this length also 10 

has three public streets that also have 15-foot 11 

building restriction lines that has made the site 12 

more compact.  Because we are limited to the 40-foot 13 

height limitation also has put a challenge on that. 14 

 I think all those things combined has created a 15 

challenge for us to meet those goals. 16 

  MEMBER ZAIDAIN:  Mr. Chairman, I have a 17 

question real quick. 18 

  CHAIRPERSON GRIFFIS:  Yes. 19 

  MEMBER ZAIDAIN:  We've been talking about 20 

the sloping of the site and the gentleman has 21 

mentioned grading.  I'm looking at the elevation, 22 

conceptual elevation, and where is this elevation? 23 

  MR. GANG:  Sure.  That elevation -- 24 

there's two exhibits.  It's on the illustrative site 25 
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plan to the right basically. 1 

  MEMBER ZAIDAIN:  Right.  And then this is 2 

relatively flat.  I mean, I'm trying to envision how 3 

this is going to work with the slope.  Are you going 4 

to try to grade up the slope and apply tow-type pods 5 

as it goes down? 6 

  MR. GANG:  Sure.  Well, with the way it's 7 

graded out there's two basic conditions.  These are 8 

all rear-loaded garage units.  The first type is 9 

basically where the front is facing the uphill side. 10 

  MEMBER ZAIDAIN:  Okay. 11 

  MR. GANG:  That will be two stories.  In 12 

the back it will be three stories.  On the one 13 

facing the downhill side it's basically three 14 

stories front to three stories rear.  Basically from 15 

area to area you also need about three or four feet 16 

to step up to the courtyard so basically these step 17 

down in sections and they fit very nicely into the 18 

existing topography. 19 

  CHAIRPERSON GRIFFIS:  So one of the 20 

aspects of the slope when you're talking about that 21 

piece, which is on the left side of the site plan, 22 

the slope is dropping in the opposite direction, 23 

you're entering on the high point to the first 24 

level.  The garage is below but the slope drops so 25 
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much that is actually counted as a story. 1 

  MEMBER ZAIDAIN:  Yeah, I was going to ask 2 

because usually when you get those kinds of projects 3 

with the four-foot rule -- 4 

  CHAIRPERSON GRIFFIS:  Let's let him answer 5 

that.  Is that correct? 6 

  MR. GANG:  Yes. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Actually 8 

what's happening then one of the unique things about 9 

the slope is compounding the fact that you need your 10 

garage to feed off of grade.  Right?  So if it was 11 

an even slope, then your garage would be on your 12 

front entrance level and you wouldn't have that 13 

additional FAR. 14 

  MR. GANG:  That is correct.  Sometimes it 15 

does and sometimes it doesn't.  It varies from 16 

building block to building block for which section. 17 

  CHAIRPERSON GRIFFIS:  I'm sorry, Mr. 18 

Zaidain.  I cut you off. 19 

  MEMBER ZAIDAIN:  No, no.  I think you 20 

answered my question.  I was trying to visualize the 21 

project.  Usually when we have these types of 22 

developments on extensive slopes like this we always 23 

come to the issue of the number of stories.  I think 24 

he's cleared it up.   25 
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  I do want to kind of echo your concern in 1 

terms of the testimony we're getting in regards to 2 

the relief requested aside from the sloping issue 3 

which I think elaborates the FAR a little bit more. 4 

 There was some comments related to the superior 5 

design and the public amenities associated with this 6 

project. 7 

  In terms of supporting relief, that would 8 

put you into what would more appropriately be a 9 

planned unit development type process.  We have a 10 

little bit different standards here.  I'm sure we're 11 

going to hear from Mr. Williams and hopefully get 12 

some more testimony on that issue. 13 

  CHAIRPERSON GRIFFIS:  Of why they didn't 14 

pursue that course? 15 

  MEMBER ZAIDAIN:  Sure.  I would love to 16 

hear it. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  18 

Anything else?  Any other questions of the 19 

architect? 20 

  COMMISSIONER PARSONS:  I did want to ask 21 

about storm water management.  It appears that about 22 

80 percent of the site will either be asphalt 23 

parking lots or roof drainage.  How do you plan to 24 

take care of this on a steep site like this? 25 
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  CHAIRPERSON GRIFFIS:  You need a 1 

microphone on. 2 

  MR. GANG:  This is a redevelopment and 3 

basically the site has basically fit into existing 4 

buildings, etc., and we are basically following 5 

where the existing buildings were generally located. 6 

 Whether we are increasing the impervious area I'm 7 

not sure, but I think it's generally within that 8 

area.  It might be a little bit more because we have 9 

some of the additional 55 parking spaces.  Generally 10 

it's within, I think, the context of what's out 11 

there right now. 12 

  MR. WILLIAMS:  The Office of Planning 13 

Report, Mr. Parsons, includes an area of photographs 14 

which will give you an idea of how much is already 15 

impervious surface. 16 

  CHAIRPERSON GRIFFIS:  Let's be clear.  Mr. 17 

Parsons brings up a good point but it does go 18 

somewhat beyond our jurisdictions or control.  The 19 

District will have control over how much earth is 20 

moved, not what was existing and impervious to what 21 

is then put back.  That will be part of the review. 22 

  COMMISSIONER PARSONS:  But at this point 23 

the applicant is saying that they are making no 24 

provisions for storm water retention.  I'm coming at 25 
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this in the context of the public good. 1 

  CHAIRPERSON GRIFFIS:  Yes, indeed.  Also 2 

there's another aspect to that, would that change 3 

the parameters or the massing of the project itself. 4 

 Correct?  I mean, conceivable that would change 5 

some of the -- 6 

  COMMISSIONER PARSONS:  Right.  They either 7 

have to put retention basins underneath their 8 

parking lots.  I can't imagine it being 9 

grandfathered in.  It's really a new start here. 10 

  MS. BROWN:  If we could address that 11 

issue. 12 

  COMMISSIONER PARSONS:  Please. 13 

  MR. LURIA:  Mr. Parsons, we currently have 14 

employed Cal Campbell.  You may be familiar with 15 

him.  He's with K.A. and Associates doing the final 16 

site plan.  He is making provisions for storm water 17 

retention and proper storm water management.  We 18 

don't have a plan yet but he is doing the plan which 19 

is supposed to be approved by the District but we 20 

are addressing the issue. 21 

  COMMISSIONER PARSONS:  Perfect response.  22 

Thank you. 23 

  MR. LURIA:  If I may continue on with the 24 

other subject about the FAR.  We have been working 25 
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very closely with Stan Jackson, DHCD, and the Office 1 

of Planning.  The two issues that really take us 2 

over the FAR are the enclosed garages and the loft 3 

areas.  There has been expressed a tremendous need 4 

for three-bedroom units in this area.   5 

  We could do two-bedroom units and not have 6 

to have this request for FAR.  Or we could open the 7 

garages and not have the request for FAR as well for 8 

being over the FAR.  But there is tremendous 9 

expression by DHCD for three-bedroom units and 10 

enclosed garages.   11 

  For some strange arcane reasons in the 12 

current zoning ordinance, I guess, enclosed garages 13 

are counted in FAR.  That's kind of what's throwing 14 

this thing off. 15 

  CHAIRPERSON GRIFFIS:  It's one of the 16 

worst things I've seen in terms of establishing 17 

garages and openings.  As I said before, I think the 18 

Board is in total agreement that is the correct 19 

direction to go.  I think we absolutely agree with 20 

the Office of Planning and DHCD in providing larger 21 

units and a mix of the diversity of the units across 22 

the city.  My only clarification was that may be all 23 

well and good but we still are bound by our 24 

regulations and test which is what you're here to 25 
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tell us about.   1 

  MEMBER ZAIDAIN:  And that goes to my point 2 

actually in the sense that we appreciate that but 3 

what you're offering for reasons -- I mean, we're 4 

heard testimony that this development probably could 5 

be accommodated without those elements, the garage 6 

and the loft spaces.  What you're offering as a 7 

support for the relief is the public good, the 8 

public amenities which, as I said before, would be 9 

more appropriate in a PUD process. 10 

  MS. BROWN:  If I could address that 11 

briefly, too.  Just about every addition that you do 12 

to a house can probably be built in some way that 13 

will comply with the regulations, but to meet the 14 

specific goals of a specific need as the proposal, 15 

there are conditions on the lot that make it 16 

practically difficult and that's why you need the 17 

relief and that's why we're here. 18 

  MEMBER ZAIDAIN:  I mean, that may very 19 

well be the case.  I'm not convinced either way as 20 

of just yet.  I think we should finish the 21 

presentation and then we can talk more about it. 22 

  CHAIRPERSON GRIFFIS:  Good.  I agree.  23 

Okay.  Let's continue on then.  Ms. Brown. 24 

  MS. BROWN:  Our next witness is Mr. 25 
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Lindsley Williams. 1 

  CHAIRPERSON GRIFFIS:  Indeed. 2 

  MR. WILLIAMS:  Good afternoon, Members of 3 

the Board.  My name is Lindsley Williams, 2099 4 

Pennsylvania Avenue, affiliated with the law firm of 5 

Holland and Knight.  Thank you for hearing us this 6 

afternoon. 7 

  You have a report from me.  If I could ask 8 

you to turn to that report to go first to a question 9 

you asked early on to the architect.  It's the very 10 

last page of my report which is found under Tab I of 11 

the applicant's submission.   12 

  What I want to refer you to there is the 13 

topographic map which shows the 150 foot contour 14 

mark running through the westerly end of the project 15 

site with further elevation grade changes of another 16 

10 feet, the way my eye sees it.  It flows down to 17 

the 100-foot mark as you move towards South Capitol 18 

Street. 19 

  MEMBER ZAIDAIN:  Mr. Williams, just to 20 

make sure I understand where you are, are you 21 

looking at the USGS map? 22 

  MR. WILLIAMS:  Yes, I am. 23 

  CHAIRPERSON GRIFFIS:  I don't think we 24 

need to explore that much further.   25 
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  MR. WILLIAMS:  I just wanted to have you 1 

put this in some point of reference.  The second 2 

thing I want -- 3 

  CHAIRPERSON GRIFFIS:  Actually, it's 4 

better than the conceptual site plan in the 5 

beginning.  I just didn't know what the demarcations 6 

of those were, whether it was five or ten or two but 7 

it's pretty clear where and what's here. 8 

  MR. WILLIAMS:  Second, Mr. Chairman, is 9 

that I would like to bring your attention to some 10 

details of the site which add further constraints to 11 

those that Mr. Zaidain was asking about and Steve 12 

was talking about. 13 

  First, I would like to identify that in 14 

portions of the site on the north side there is a 15 

substantial grade differential that occurs between 16 

the rear of the project on the applicant's land and 17 

the beginning of the land that flows along 18 

Chesapeake Street to the north.  That grade change 19 

is one that might be found in detailed engineering 20 

drawings that are not yet in the file.  I will tell 21 

you they are a good deal taller than I am so we're 22 

not talking about a little -- 23 

  CHAIRPERSON GRIFFIS:  The engineers or the 24 

drawings? 25 
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  MR. WILLIAMS:  Pardon? 1 

  CHAIRPERSON GRIFFIS:  The engineers or the 2 

drawings?  It doesn't matter.  Just keep going.  3 

Your point is that the slope is dropping away also 4 

to the north? 5 

  MR. WILLIAMS:  It rises.  These houses sit 6 

on a plane that is substantially above and there is 7 

what I will call an escarpment of sorts which comes 8 

into the land here which will require some mild 9 

levels of retaining walls in order to keep the 10 

houses and their land where they belong while this 11 

project goes forward.   12 

  CHAIRPERSON GRIFFIS:  Okay. 13 

  MR. WILLIAMS:  That is one of the 14 

additional constraints on the site.  A parallel 15 

condition, although not as dramatic, applies along 16 

the public alley where you will see a row of 17 

vegetation.  Well, part of that vegetation is there 18 

right now and it's there because the alley -- the 19 

north/south public alley and the east/west that tees 20 

off of it are obvious at grade where they meet. 21 

  What happens immediately into the 22 

applicant's land is that it spills off and there 23 

becomes another significant grade differential which 24 

is something that cannot be readily accommodated and 25 
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is being used here in a positive way but it is a 1 

site development constraint and adds to the 2 

uniqueness. 3 

  CHAIRPERSON GRIFFIS:  What is the positive 4 

way, the garages? 5 

  MR. WILLIAMS:  The garages in this section 6 

will be entered through the rear, as I remember.  7 

There will be additional parking spaces here but the 8 

point is there is a buffering that occurs through 9 

both the change in grade and the vegetation that 10 

will be planned and that is going to be retained. 11 

  The point is that you're not dealing with 12 

a lot here which is really as flexible in terms of 13 

its stated depth because of the constraints, on the 14 

one hand, of the building restriction line and the 15 

constraints on the other hand of the existing 16 

topography.  I'm not saying it was the topography of 17 

the 1800s when it was first, you know, virgin land 18 

but right now it has substantially changed with 19 

mature trees. 20 

  CHAIRPERSON GRIFFIS:  What is your 21 

understanding of the practical difficulties that 22 

arise out of the existing garden apartments? 23 

  MR. WILLIAMS:  One of the difficulties, 24 

Mr. Chairman, with the present garden apartments is 25 
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that you asked us to show you whether there was 1 

going to be an adverse impact on present and future 2 

development.  The garden apartments that are there 3 

right now are an adverse impact to present and 4 

future development.  They are in bad shape.  They 5 

are still about 20 tenants that live in them. 6 

  CHAIRPERSON GRIFFIS:  You're saying we 7 

shouldn't approve the existing apartments? 8 

  MR. WILLIAMS:  They are not a major asset 9 

for the city.  They are waiting for replacement.  10 

What Mr. Luria is trying to do is to create a set of 11 

units which will be affordable by middle income 12 

families, and that leads to some of the things that 13 

the architect talked about.   14 

  I wanted to emphasize the fact that to get 15 

to the middle income level that he's trying to be 16 

responding to, which is consistent with the goals 17 

and articulated by the Department of Housing and 18 

Community Development, not only do you need to have 19 

the FAR, you need to be able to reduce the size of 20 

the -- the width of these buildings from the 21 

standard module that Mr. Gang talked about from 16 22 

and 18 feet to 14 and to 16 feet.   23 

  That, in turn, works with the rest of the 24 

dimensions to create the problem on the lot size.  25 
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It takes it down so that we need about a 10 percent 1 

relief to make that work and to bring it so that we 2 

have discussions that are meaningful with DHCD. 3 

  CHAIRPERSON GRIFFIS:  But you understand 4 

my point.  Even though DHCD wants something doesn't 5 

mean it makes the test for what we have to approve. 6 

  MR. WILLIAMS:  That's true. 7 

  CHAIRPERSON GRIFFIS:  Because the reverse 8 

could be.  If we grant this -- you're not making 9 

this case but we grant this because you're building 10 

affordable housing.  On the reverse when we're 11 

downtown, we should grant additional FAR to a 12 

developer so we could put more square footage to 13 

make more money.  Do you understand?  That's the 14 

problem we've seen.   15 

  This is not critical for this application 16 

but it's something we have to address because we see 17 

it quite often in all our applications across the 18 

city.  I'm just trying to direct you to be very 19 

specific in all these things.  I'm sure you 20 

understand what I'm saying.  Okay. 21 

  MS. BROWN:  Mr. Griffis, if I could 22 

address that again, or try to address it again and 23 

answer the question for you.  Again, I think so 24 

often you see in residential projects relief from 25 
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either the variance or lot occupancy because someone 1 

needs to achieve a specific goal for their property, 2 

add an addition or add a garage.  They need some 3 

slight relief to do it.  Here leaving the parking 4 

areas open does create practical difficulties for 5 

the unit owners because the vehicles will be left 6 

exposed to the elements.  This is set forth in our 7 

statement. 8 

  CHAIRPERSON GRIFFIS:  Right. 9 

  MS. BROWN:  The buildings will be more 10 

difficult to secure, to insulate and weather proof, 11 

and the appearance of the project would be less 12 

visually satisfying.  Those are the practical 13 

difficulties created by having to comply with the 14 

strict application of the regulations. 15 

  CHAIRPERSON GRIFFIS:  Good.  I'm convinced 16 

in terms of FAR.  I mean, with the slope and all 17 

that.  I will reiterate what I'm hearing.  I didn't 18 

want to keep going back to, "Well, DHCD told us this 19 

is what they want.  This is why we're here.  This is 20 

why you should grant it."  Even though we're in 21 

agreement that is a good idea and three bedrooms and 22 

all that. 23 

  MEMBER ZAIDAIN:  I was just going to 24 

reiterate what you stated in terms of I think you 25 
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are building a case for the FAR but I'm not really 1 

sure about the lot occupancy in terms of these 2 

topographical challenges causing that variance 3 

relief. 4 

  CHAIRPERSON GRIFFIS:  It's lot area, not 5 

lot occupancy. 6 

  MEMBER ZAIDAIN:  Lot area.  I'm sorry. 7 

  CHAIRPERSON GRIFFIS:  The lot area is a 8 

given.  I mean, you are stuck with the existing -- 9 

well, no, because you -- well, is it an existing 10 

single lot of record now? 11 

  MS. BROWN:  No, it's not a single record 12 

right now. 13 

  CHAIRPERSON GRIFFIS:  What is it? 14 

  MS. BROWN:  I believe it's -- 15 

  CHAIRPERSON GRIFFIS:  Two? 16 

  MS. BROWN:  I believe it's each individual 17 

apartment building is on its own lot. 18 

  MR. WILLIAMS:  There are a series of ANT 19 

lots right now. 20 

  CHAIRPERSON GRIFFIS:  Okay.  And those 21 

wouldn't be the same property lines as what you're 22 

dividing it up to now.  Is that correct? 23 

  MR. WILLIAMS:  No. 24 

  CHAIRPERSON GRIFFIS:  Okay.  In which 25 
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case, in order to make this configurations that 1 

would have, one, the access that would become 2 

compliant with the regulations for rear and facing 3 

and all those cumbersome things that we lay out in 4 

these regulations, but also the access for the 5 

allies for the parking to create that open area.  6 

You can't fit that back into what the existing 7 

property configuration is.  Is that correct? 8 

  MR. WILLIAMS:  If you take the side yard 9 

requirements, the rear yard requirements, the desire 10 

that we have to be able to put a four-foot deck on 11 

the back as part of the private ownership, if you 12 

take that and put that against the requirements that 13 

exist on the site, you wind up with an array that 14 

looks like what you see in front of you.   15 

  We have designed this so that we are not 16 

requesting relief from the side yard because we are 17 

complying with it.  We are complying with the rear 18 

yard requirements.  We are living within the setback 19 

requirements.   20 

  We are here to seek your basic conceptual 21 

approval as an R-5-A project, as you know, and to 22 

get the relief to have the loft and garages as 23 

explained, and to get it into the area of the 24 

affordable -- excuse me, the middle income level 25 
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that the 14 and 16-foot pitch, if you'll let me use 1 

that term.   2 

  I'll be corrected by my architect 3 

colleague at the end of the table.  The pattern is 4 

14 to 16 foot.  That yields the kind of profile that 5 

you're getting and it brings us to you seeking the 6 

relief that we're seeking. 7 

  MEMBER ZAIDAIN:  There's kind of a dashed 8 

line outlining this site.  Is that the building 9 

window? 10 

  MR. WILLIAMS:  Which drawing? 11 

  MEMBER ZAIDAIN:  I'm sorry.  I'm referring 12 

to the illustrative site plan.  Is it illustrative 13 

site plan or illustrative?  Do you like that?  Okay. 14 

 The dashed line going around.  I'm just trying to 15 

understand the overall building window that you're 16 

working with.  You can see it more on the northern 17 

part of the site.  It's kind of hard to tell if 18 

that's a consistent line all the way around. 19 

  MEMBER ZAIDAIN:   20 

  CHAIRPERSON GRIFFIS:  It looks like a 21 

property line. 22 

  MR. WILLIAMS:  That's the outer perimeter. 23 

  CHAIRPERSON GRIFFIS:  We don't have any 24 

submission that shows the existing property 25 
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configuration.  Do we?  Oh, wait.  We have the 1 

plaits, right? 2 

  MS. BROWN:  We do have a copy of the 3 

Sandborne map attached as Exhibit A, but I don't 4 

know how accurate the lines are on that 5 

configuration. 6 

  CHAIRPERSON GRIFFIS:  Right. 7 

  MEMBER ZAIDAIN:  But in terms of the site 8 

that's the property line? 9 

  MR. WILLIAMS:  Yes. 10 

  MEMBER ZAIDAIN:  Okay. 11 

  CHAIRPERSON GRIFFIS:  Did you submit a 12 

plait plan? 13 

  MS. BROWN:  It should be part of our 14 

original application.  The form, yes.  We have them 15 

here, Mr. Chairman.  It's part of our original 16 

application submission.  It should be part of 17 

Exhibit 1 in your record. 18 

  CHAIRPERSON GRIFFIS:  Okay.  We'll find 19 

it.  Very well.  Let's move on. 20 

  Mr. Zaidain, anything else? 21 

  MEMBER ZAIDAIN:  Not at this time.  No. 22 

  CHAIRPERSON GRIFFIS:  Any other questions 23 

for the Board? 24 

  MR. WILLIAMS:  If I could, Mr. Chairman, 25 
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just one other point and that is that we did receive 1 

word from the Board of Education about the 2 

capacities of the elementary schools.  In 3 

particular, I want to both commend Ms. Robin O'Hara, 4 

with whom I have just become acquainted through the 5 

past couple of days of e-mail and telephone 6 

discussions.   7 

  This morning she responded to my question 8 

by e-mail stating that Patterson School, which is 9 

listed in the OP report, as being somewhat at 10 

capacity.  That number reflects the Patterson figure 11 

while Patterson is relocated at another school 12 

elsewhere in the ward.  Patterson is now under 13 

construction.   14 

  What she states in her e-mail, and I can 15 

provide this to staff if you wish, is that, "The 16 

projected capacity for Patterson upon completion of 17 

construction is approximately 500 which is 200 over 18 

what it is right now."  Then she continues, "It 19 

should be available by the '04/'05 school year."  If 20 

you would like this to be submitted, I will be glad 21 

to do so. 22 

  CHAIRPERSON GRIFFIS:  Yes.  Why don't we 23 

put them in the record.   24 

  Okay.  Anything else, Ms. Brown? 25 
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  MS. BROWN:  Yes.  Just two minor things.  1 

One, we have been working with the ANC.  I 2 

understand that there's a letter in the record with 3 

provisional support based on a memorandum of 4 

understanding that they would like the applicant to 5 

enter into. 6 

  We have been provided a draft of this MOU. 7 

 I just saw a copy at 1:00 before the hearing 8 

started.  We just have some minor wordsmithing but 9 

we do agree to it in principle and intend to enter 10 

into it with the ANC.  I think the ANC 11 

representative is here today to address that a 12 

little bit more directly. 13 

  CHAIRPERSON GRIFFIS:  Oh, okay.  We'll get 14 

to it then.  Very well. 15 

  MS. BROWN:  And I have one other minor 16 

issue that I wanted to bring your attention to.  I 17 

think there may have been a problem with the notice 18 

that was posted.  It listed the wrong date of June 19 

20th for the hearing.   20 

  That was corrected last week on the posted 21 

notices but I just wanted to bring that to your 22 

attention.  I don't think it should affect an 23 

decision that you may be willing to make today from 24 

the bench.  I just wanted to raise that. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  The posting 1 

was maintained for the proper time but it was 2 

initially the wrong date. 3 

  MS. BROWN:  Yes, and that was last week.  4 

I think last Tuesday we went back out to the field 5 

to correct the date to today's date, the 17th. 6 

  CHAIRPERSON GRIFFIS:  Okay.  I don't know 7 

if it's a critical issue.  I will have the ANC 8 

address that if they want to when they come forward 9 

to speak but we haven't had any indication that is a 10 

difficulty.  Okay.  Anything else? 11 

  MS. BROWN:  That concludes our 12 

presentation for now.  I believe that we have met 13 

the burden of proof and, if appropriate, I'll come 14 

back and make a closing statement. 15 

  CHAIRPERSON GRIFFIS:  Absolutely.  I'll 16 

give you a chance and opportunity. 17 

  Let's move on to the Office of Planning 18 

then. 19 

  MS. THOMAS:  Good afternoon, Mr. Chairman, 20 

Members of the Board.  I'm Karen Thomas with the 21 

Office of Planning.  With respect to the applicants 22 

-- I'm sorry.  I need my glasses.  The applicant is 23 

proposing to demolish and abandon 169 apartment unit 24 

buildings and construct 119 single family row house 25 
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dwellings. 1 

  At this time we would like to stand on the 2 

record.  Since all the criteria has been explained 3 

in our report, we recommend approval of the proposal 4 

to develop the 199 row dwellings in Square 6021 and 5 

6023 as being in conformance with the requirements. 6 

  If you have any further questions, I would 7 

be happy to answer those. 8 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 9 

you very much.  We appreciate it.  It's a very 10 

thorough and exact report accommodating all the 11 

other Government Agency reports and also doing, it's 12 

my understanding, your own calculations on the 13 

school system which we spent some time on today. 14 

  Any questions from the Board for the 15 

Office of Planning?  Any cross-examination by any 16 

applicant? 17 

  MS. BROWN:  No. 18 

  CHAIRPERSON GRIFFIS:  One thing we were 19 

remiss in talking about as we do have the testimony 20 

of denied party status, the trash pickup.  How is 21 

this going to run in terms of program?  Is this the 22 

District public trash pickups? 23 

  MR. LURIA:  I believe Mr. McDuffy is 24 

concerned about debris.  I spoke to him directly.  25 
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Is that who you are referring to, Mr. McDuffy? 1 

  CHAIRPERSON GRIFFIS:  Yes. 2 

  MR. LURIA:  He's concerned about have a 3 

flow of debris onto his property.  I assured him 4 

that when we demolish the buildings that won't be 5 

the case.  It will be a super fence around the 6 

property. 7 

  CHAIRPERSON GRIFFIS:  You mean during 8 

construction? 9 

  MR. LURIA:  That was his concern, yes. 10 

  CHAIRPERSON GRIFFIS:  Oh, I see.  11 

  MR. LURIA:  It will probably be private 12 

trash pickup but don't hold me to it. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Right.  What 14 

is the configuration -- well, there it is. 15 

  MR. LURIA:  It will be a Homeowner's 16 

Association and probably a private trash pickup 17 

through the Homeowner's Association. 18 

  CHAIRPERSON GRIFFIS:  I see.  This is 19 

going to have to be some sort of condominium 20 

structure.  Is that correct? 21 

  MR. LURIA:  I believe it's fee simple, 22 

Homeowner's Association. 23 

  CHAIRPERSON GRIFFIS:  On a single lot? 24 

  MR. LURIA:  Someone correct me if I'm 25 
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wrong but I think it's going to be fee simple. 1 

  CHAIRPERSON GRIFFIS:  That's why I'm not 2 

an attorney.  You're lucky I'm not pulling this one 3 

together.  Okay.  It doesn't impact us.  In terms of 4 

the construction, clearly you'll comply with all the 5 

regulations for construction in the District of 6 

Columbia and not have that problem. 7 

  MR. LURIA:  Right. 8 

  CHAIRPERSON GRIFFIS:  Anything further?  9 

Any other questions of the Office of Planning?  We 10 

do have record of DHCD.  That's also been addressed 11 

in Exhibit No. 33.  The Office of Planning looked at 12 

the presentation also which had no objection to 13 

Exhibit No. 30.   14 

  That is the agency reports that I have 15 

attended to this that have not already been 16 

discussed which moves us to the ANC-8D.  If there is 17 

a representative here of the ANC, they can present 18 

their report or we could look at what was submitted 19 

into the record.    20 

  Whenever you gentlemen are ready.  Could I 21 

have you turn on that microphone? 22 

  MR. JORDAN:  Mr. Chairman, my name is 23 

Absalon Jordan.  I'm the treasury for the Advisory 24 

Neighborhood Commission 8D.  Mr. Johnson is the 25 
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secretary and he will be making the presentation for 1 

the Advisory Neighborhood Commission. 2 

  MR. JOHNSON:  Mr. Chairman, I'm O.V. 3 

Johnson.  I'm a member of District 8D-02.  Advisory 4 

Neighborhood Commission 8D-02 met on May 22nd and 5 

has considered favorably to approve the zoning case 6 

17023.  Mr. John Lawrence and ANC-8D has signed a 7 

memorandum of understanding for certain specific 8 

things that the ANC has referenced for the resident 9 

of this particular area and project. 10 

  CHAIRPERSON GRIFFIS:  Are there any zoning 11 

issues involved in the MOU? 12 

  MR. JOHNSON:  We will approve their 13 

variances.  I don't think there are any zoning, at 14 

least I didn't notice any, other than the BZA 15 

variance for the building of what they asked for in 16 

there. 17 

  CHAIRPERSON GRIFFIS:  But there are no 18 

specific things in the memorandum that actually go 19 

to some of the areas of relief that they are looking 20 

at? 21 

  MR. JOHNSON:  The relief that we're 22 

looking at is tied in with DHCD. 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  MR. JOHNSON:  But it's set aside for low 25 
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and moderate income families to be able to purchase 1 

a home. 2 

  CHAIRPERSON GRIFFIS:  It's more 3 

programming and operation. 4 

  MR. JOHNSON:  Right.  And one of the 5 

things is that there's been a great deal, especially 6 

in our area, in new home development of excessive 7 

gentrification.  Our ANC has adopted a principle of 8 

development in our ANC area.   9 

  One of those principles would be that we 10 

want some set aside and the developer has agreed to 11 

work with DHCD to bow down and subsidize and set-12 

aside to market price for low and moderate income 13 

families.  Those are the stipulations that we 14 

wanted. 15 

  CHAIRPERSON GRIFFIS:  Very well.  16 

  MR. JOHNSON:  There are some other 17 

indications of work force development and small 18 

business participation. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  20 

Anything else?  That's it?  Excellent. 21 

  MR. JORDAN:  We would note that this 22 

resolution in May was taken at a publicly announced 23 

meeting and there was a quorum present so we want to 24 

make clear that when we turn it in to you that it 25 
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meets all the requirements of the zoning in terms of 1 

the commission having met its responsibilities. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Very good.  3 

So you are turning in something other than what we 4 

already have in the record. 5 

  MR. JOHNSON:  We will turn in some 6 

additional information.  There's a couple of things 7 

we're cleaning up and attach the minutes along with 8 

the memorandum of understanding. 9 

  CHAIRPERSON GRIFFIS:  You're not wanting 10 

us to delay our proceedings and wait for that 11 

introduction into the record? 12 

  MR. JOHNSON:  No, we don't.  I can give 13 

you minutes today. 14 

  CHAIRPERSON GRIFFIS:  Fabulous.  We'll do 15 

that then.  Whatever you need to put in the record 16 

we can take that today. 17 

  MR. JOHNSON:  You take the minutes today. 18 

  MR. JORDAN:  The memorandum of 19 

understanding will be signed in the next couple of 20 

days. 21 

  CHAIRPERSON GRIFFIS:  That is absolutely 22 

fine.  As I say, I think I'm clear, Board Members 23 

can ask questions if they need to but the MOU will 24 

stand outside of essentially out actions or any 25 
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order or proceeding that we continue with unless 1 

it's brought to our attention that it is somehow 2 

attended to the variances or zoning relief that is 3 

required.  But with your testimony today, I can 4 

assume and be assured that is not the case so we can 5 

proceed without it. 6 

  MR. JOHNSON:  I think we can proceed 7 

without it.  The developer, Mr. John Long, we have 8 

agreed verbally and we don't think we're going to 9 

have any difficulty on that agreement. 10 

  CHAIRPERSON GRIFFIS:  Very good.  In which 11 

case questions of the ANC for the Board?  12 

Clarifications?  Does the applicant have any cross-13 

examination of the ANC? 14 

  MS. BROWN:  No. 15 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 16 

you gentlemen both very much.  Appreciate you coming 17 

down here in person to present your report.  Let us 18 

go to -- 19 

  MR. JOHNSON:  I can give you one copy of 20 

each of you can make an extra copy for your Board 21 

Members. 22 

  CHAIRPERSON GRIFFIS:  Yes. 23 

  MR. JOHNSON:  Okay.   24 

  CHAIRPERSON GRIFFIS:  Just give it to the 25 
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staff and we'll make copies.  Make sure that you 1 

have your original, or tell them if you need it 2 

back. 3 

  MR. JOHNSON:  I will need it back. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you 5 

very much. 6 

  Let's go to testimony.  Anyone here 7 

present to give testimony either in support or in 8 

opposition?  We're just going to fill up the panel 9 

here and then keep refilling it as we need.  What 10 

I'm going to have is I'm calling everyone up and not 11 

differentiating.  I'm going to have you start with 12 

your name and your home address.  If you would, just 13 

provide me with, "I am testifying in support," or "I 14 

am testifying in opposition."  Then you can move 15 

ahead.  We allow only three minutes per person.  I 16 

will not turn the buzzer on because it's obnoxious 17 

when it goes off but I will be watching the clock 18 

behind you.  You will have three minutes and good 19 

afternoon to you. 20 

  MS. COLE:  Good afternoon, Chairman 21 

Griffis, and Members of the Board.  I am Brigitte 22 

Cole and I reside at 6 Danbury Street, S.W., 23 

Apartment 2.  I am sitting beside my vice president, 24 

George Burn, and also my attorney, Mr. Paul Straus. 25 
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  We strongly support the application before 1 

you today.  The relief that is requested by our 2 

present landlord on behalf of the Jay Group, which 3 

is a developer selected for the property by the 4 

Tenant's Association. 5 

  Jay Group proposes to demolish the 6 

existing garden apartments.  These apartments were 7 

constructed in the 1940s and subsequently most have 8 

been abandoned because they fail to meet the D.C. 9 

Housing Code.  They will construct 119 single family 10 

town homes for the owner occupancy. 11 

  The proposed projects set forth by the Jay 12 

Group would greatly enhance the value of our 13 

community and provide better living accommodations 14 

for all of us.  Through this proposal the current 15 

tenants will not be permanently displaced.  The 16 

development agreement provides for a priority 17 

purchase of the new units by the existing residents. 18 

  The Jay Group will fairly compensate 19 

existing residents for our temporary relocation 20 

during their construction period.  Moreover, the Jay 21 

Group at its own expense will provide housing 22 

counseling for all tenants. 23 

  This will give us the opportunity to 24 

purchase these new homes and become first-time 25 
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homeowners.  The arrangement is greatly appreciated 1 

by the Tenant's Association because it gives us a 2 

chance to leave self-standing housing.  This project 3 

will also provide jobs during construction time and 4 

will benefit the people of Ward 8 community in the 5 

pursuit of gainful employment. 6 

  The applicant has requested a special 7 

exception of the zoning regulations to permit the 8 

property to be developed with groups of town homes 9 

which will face the street and which are organized 10 

into U shape buildings.   11 

  There are adequate public facilities to 12 

support the project and the design of the site plan 13 

is appropriated.  The comprehensive plan presently 14 

calls for removal of those buildings which do not 15 

contribute to the neighborhood's stability. 16 

  The Board will be doing the Bellview 17 

neighborhood a great service by allowing this 18 

project to proceed.  Furthermore, we support the Jay 19 

Group's request for the variance because the 20 

property is affected by several exceptional 21 

situations and conditions which result in the need 22 

for variance relief. 23 

  We understand that due to the depth and 24 

size of the building restrictions, the Jay Group has 25 
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practical difficulty in developing the property.  1 

However, we are confident that the Jay Group will be 2 

successful in their endeavors to create optimal 3 

housing in our neighborhood. 4 

  For example, the Jay Group proposes to 5 

include enclosed garages for each of the houses.  6 

The Jay Group proposes to provide three-bedroom 7 

houses at the moderate prices that the variance 8 

allows to happen.  We understand that the granting 9 

of this is necessary due to the difficulties facing 10 

the project.  I understand changes can be made 11 

without substantial harm to the public good or the 12 

District's zone plan. 13 

  Additionally, the new homes constructed by 14 

the Jay Group will set the standard for the single 15 

family residents in Ward 8.  We no longer will have 16 

to deal with homes that are too small for our 17 

families.  Our children should not grow up in the 18 

overcrowded apartments under the conditions that do 19 

not meet the D.C. Housing Code. 20 

  Me and my neighbors no longer wish to deal 21 

with the substandard housing filled with roaches and 22 

other pests.  We are simply asking for the homes 23 

that are suitable to live in and to raise our 24 

children in.  The proposed development would provide 25 
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these homes.   1 

  Not only would they provide large enough 2 

homes, but they would have enclosed garages, 3 

landscaped front yards, and additional surface 4 

parking.  We firmly support the Jay Group's request 5 

for a special exception and variance relief.  The 6 

development of this property is crucial to our 7 

community as well as the District as a whole.   8 

  We respectfully request a bench decision 9 

by this Board in support of this vital project so 10 

that we may better enjoy living in housing for 11 

ourselves and our children.  I think the Board for 12 

its time and will be happy to answer any questions 13 

that the members may have. 14 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 15 

very much.  I appreciate that.  That was very 16 

specific and went right to the task which I 17 

absolutely appreciate. 18 

  Any questions by the Board Members?  Very 19 

well.  Thank you very much. 20 

  MR. WHITMORE:  How you doing, sir, and 21 

everybody?  I'm not too political.  I'm in support 22 

for -- 23 

  CHAIRPERSON GRIFFIS:  Could you just start 24 

with your name and address? 25 
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  MR. WHITMORE:  Okay.  My name is Donald 1 

Whitmore.  I'm a resident of the property there, 2 

Elmwood.  You know what I mean.  I've been dealing 3 

with the -- you know, I'm in support of anybody 4 

fixing them.  You know what I'm saying?   5 

  It used to be owned by Jay Polland.  I 6 

don't know how it stayed up that long, man.  They 7 

just found a body over there in the apartments about 8 

30 days ago.  How many more bodies that's been in 9 

there rotted and nice smelling?  You know what I 10 

mean? 11 

  CHAIRPERSON GRIFFIS:  So the existing 12 

condition is in pretty bad shape and you're in 13 

support of doing something. 14 

  MR. WHITMORE:  Yeah.  I mean, you waking 15 

up every morning and living with that for 10 or 20. 16 

 Come on.  You know what I mean?  It's overdue. 17 

  CHAIRPERSON GRIFFIS:  You would be in 18 

support of them getting started as quickly as 19 

possible? 20 

  MR. WHITMORE:  Right now, man. 21 

  CHAIRPERSON GRIFFIS:  Excellent. 22 

  MR. WHITMORE:  I could tell you a story 23 

but, like I said, yeah. 24 

  CHAIRPERSON GRIFFIS:  Good. 25 
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  MR. WHITMORE:  Thank you very much. 1 

  CHAIRPERSON GRIFFIS:  Thank you very much. 2 

 We appreciate you coming down here this afternoon. 3 

 Certainly the applicant appreciates your testimony. 4 

  MR. WHITMORE:  All right.  Thank you. 5 

  CHAIRPERSON GRIFFIS:  Is there anyone else 6 

to give testimony this afternoon either in support 7 

or in opposition of this application?  This is 8 

Application 17023.  Not seeing any others to give 9 

testimony this afternoon, I believe we can return to 10 

the applicant for last questions by the Board and 11 

then closing remarks.   12 

  Board, last clarification or questions.  13 

Not noting any, Ms. Brown. 14 

  MS. BROWN:  Thank you, Mr. Chairman.  I 15 

believe that the applicant has met their burden of 16 

proof for the special exception variance relief 17 

requested.  We would ask for a bench decision today 18 

and a summary order.  If you have any questions, we 19 

would be glad to answer them.  Thank you very much. 20 

  CHAIRPERSON GRIFFIS:  Thank you very much. 21 

  Is the Board ready to proceed today?  That 22 

being said, I would entertain any actions so 23 

motivated by members. 24 

  MEMBER ETHERLY:  Mr. Chair, let me work 25 
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through this motion very briefly.  I would move 1 

approval of Application No. 17023 of Chadwick LLC 2 

for special exception pursuant to Section 3104.1, as 3 

well as a variance from the floor area ratio 4 

requirements under Section 402, variance from lot 5 

area requirements under Section 401 to allow the 6 

construction of 119 new single family row dwellings 7 

at premises 4214 through 4216 Martin Luther King, 8 

Jr., Avenue S.W., and so forth, and would invite a 9 

second, please. 10 

  CHAIRPERSON GRIFFIS:  I will second the 11 

motion. 12 

  MEMBER ETHERLY:  Thank you very much, Mr. 13 

Chairman.  I think the case has been made very 14 

strongly for the sought after special exceptions and 15 

variances.  In particular given the grading, the 16 

building lot restrictions that we've discussed in 17 

the application.   18 

  I believe the due diligence has been done 19 

with the community as we've heard both from the ANC 20 

and from relevant Government agencies.  I think in 21 

particular the applicant should be applauded for 22 

their efforts to work with the community and talk 23 

with the community around what their needs are in 24 

this particular area.   25 
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  Once again, as I noted earlier, Mr. 1 

Chairman, I do have a little bit of a history with 2 

this part of the city having grown up for a short 3 

period of time there in S.W.  I'm very pleased to 4 

see this kind of development coming back to a part 5 

of the city that definitely will benefit from that. 6 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 7 

very much.  I would agree and speak to the motion 8 

just very briefly.  Clearly there are special 9 

exceptions in reviewing the new residential 10 

development in our Section 353, I believe it is.  I 11 

believe Office of Planning and the applicant have 12 

laid out completely the test and how it meets those. 13 

  Clearly we have had additional discussion 14 

about the variances and I believe I am very 15 

convinced in terms of the slope and accommodating 16 

the actual program for not only special or 17 

additional needs of the development for residential 18 

but the base residential requirements for garages 19 

that would be attached in the slope and how it is 20 

attended to that that then exceeds the FAR. 21 

  The minimum lot size has also been 22 

discussed in terms of as it assembles into a single 23 

lot in order to accommodate this single phase of 24 

which it is part of the requirements for the 25 
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residential developments.  I won't go into all the 1 

specifics.  It's in the record. 2 

  Let me just note I was not brought to a 3 

level of understanding necessarily of what the 4 

argument was with the 15-foot building restriction 5 

line and how it related, but I do not feel that it, 6 

in fact, needed to be there necessarily as the tests 7 

were met otherwise.   8 

  The last test, of course, would not impair 9 

the integrity of the zone planner map.  Basically 10 

the public good obviously is there and I think the 11 

Board would concur with the product of unit to be 12 

provided and also the new construction. 13 

  That being said, any others want to speak 14 

to the motion?  Mr. Zaidain? 15 

  MEMBER ZAIDAIN:  Since coming into this 16 

case it seemed like we were going to have another 17 

one of those -- well, not another one but one of 18 

those types of situations where the support of the 19 

relief requested was based upon the superior design 20 

and public benefit of the project, not necessarily 21 

the strict test that we are required to look at.  I 22 

think the dialogue between the Board and the 23 

applicant kind of put my mind at ease and I feel 24 

comfortable supporting the motion. 25 
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  CHAIRPERSON GRIFFIS:  Very well.  Others? 1 

 If not, I can ask that all in favor of the motion 2 

signify by saying aye. 3 

  ALL:  Aye. 4 

  CHAIRPERSON GRIFFIS:  And opposed?  Why 5 

don't we record the vote when Ms. Bailey is ready. 6 

  MS. BAILEY:  The vote is recorded as 5, 0, 7 

0 to approve the application.  Mr. Etherly made the 8 

motion.  Mr. Griffis seconded.  Ms. Miller, Mr. 9 

Parsons, and Mr. Zaidain are in support and the 10 

applicant requested a summary order, Mr. Chair. 11 

  CHAIRPERSON GRIFFIS:  I see no difficulty 12 

in issuing a summary order on this case unless Board 13 

Members object.  Not noting any objection, we'll do 14 

a summary order on this.  Thank you all very much.  15 

We appreciate your patients.  We appreciate you 16 

coming down here. 17 

  Ms. Brown, thank you. 18 

  MS. BROWN:  Thank you. 19 

  CHAIRPERSON GRIFFIS:  We're going to take 20 

five minutes while this applicant moves out and we 21 

also are moving in the next case in the day which is 22 

the appeal.  I understand people may need to start 23 

setting up. 24 

  (Whereupon, at 2:29 p.m. off the record 25 
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until 2:44 p.m.) 1 

  CHAIRPERSON GRIFFIS:  Thank you all very 2 

much for your patience this afternoon and let's 3 

reconvene the afternoon session and call the next 4 

case for our review. 5 

  MS. BAILEY:  This is an appeal and the 6 

number is 16998 of Advisory Neighborhood Commission 7 

5B, pursuant to 11 DCMR 3100 and 3101, from the 8 

administrative decision of David Clark, Director, 9 

Department of Consumer and Regulatory Affairs for 10 

the issuance of Building Permit No. B425438, for the 11 

renovation of a warehouse for use by a community 12 

correction center.   13 

  The appellant alleges that DCRA erred by 14 

issuing the building permit as the proposed use will 15 

allegedly be operated as a community based 16 

residential facility (halfway house) and therefore 17 

in violation of the prohibition of new residential 18 

use in a C-M District pursuant to Section 801.  The 19 

subject property is located in the C-M-2 District at 20 

premises 2210 Adams Place, N.E. (Square 4259, Parcel 21 

154/81). 22 

  All those persons wishing to testify would 23 

you please stand to take the oath.  All those 24 

persons wishing to testify please stand. 25 
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  CHAIRPERSON GRIFFIS:  Anybody planning to 1 

testify today?  Good. 2 

  MS. BAILEY:  Please raise your right hand. 3 

 Do you solemnly swear or affirm that the testimony 4 

you are about to give in this proceeding will be the 5 

truth, the whole truth, and nothing but the truth?  6 

Thank you. 7 

  CHAIRPERSON GRIFFIS:  Excellent.  Good 8 

afternoon to everybody.  As I have some unfamiliar 9 

faces perhaps, let me have you introduce yourself, 10 

those who are sitting at the table in front of us, 11 

and then I'm going to take back control and there's 12 

a few things that we're going to go through.  I'm 13 

going to start on my right. 14 

  MR. CAMARDO:  Mr. Chairman, I'm Joseph 15 

Camardo, representing Bannum.  We filed a letter of 16 

authorization dated June 13th appointing Mr. Sean 17 

Whitaker, on my left.  He's admitted to practice in 18 

D.C., and my office, Joseph A. Camardo Law Office in 19 

conjunction with Mr. Whitaker will be representing 20 

Bannum, the lesser of the property. 21 

  CHAIRPERSON GRIFFIS:  Good.   22 

  MR. COX:  Mr. Chairman, Kevin Cox with the 23 

law firm of Joseph Camardo also representing Bannum. 24 

  CHAIRPERSON GRIFFIS:  Very well. 25 
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  MR. RUSHKOFF:  Bennett Rushkoff from the 1 

D.C. -- 2 

  CHAIRPERSON GRIFFIS:  Your microphone, Mr. 3 

Rushkoff. 4 

  MR. RUSHKOFF:  Bennett Rushkoff of the 5 

D.C. Office of the Corporation Counsel representing 6 

the Department of Consumer and Regulatory Affairs. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MR. TEMPLE:  Donald Temple representing 9 

the appellant, ANC-5B. 10 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 11 

you all very much.  We have a couple of preliminary 12 

matters that the Board will take up, some of which 13 

are motions, one of which goes to evidence 14 

submitted. 15 

  I would like to begin, first of all, there 16 

was an issue brought to the Board's attention 17 

regarding one of the members that was part of the 18 

hearing, specifically Mr. Hood.  There was a 19 

submission that drew into question his role in this 20 

case and the appropriateness of his role.  I want to 21 

address that specifically as the Chairman of this 22 

Board.   23 

  I found reading through the motion for 24 

recusal little, if any, information that might 25 
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provoke me to look to supporting recusal by one of 1 

my Board Members.  Specifically there was talk of 2 

residency and the difficulty of Mr. Hood being 3 

impartial because he's a resident of Ward 5.   4 

  The evidence that there is community 5 

opposition that somehow may make him prejudice in a 6 

case which, if one looks at it on face with an 7 

appeal, one would assume there's some sort of 8 

community opposition or a person in opposition.   9 

  The fact of the matter of Mr. Hood's past 10 

performance in his ward is representation of the 11 

community or him sitting on certain associations, 12 

one specifically addressed, that being the Ward 5 13 

Democrat.  I find no relevancy whatsoever to this 14 

application, nor any connection to information that 15 

may lead him to be impartial or unable to sit on 16 

this Board.   17 

  I found that information and the specific 18 

testimony that Mr. Hood gave at our last convening 19 

hearing was perhaps of question only in its 20 

timeliness in terms of the proceeding but not in its 21 

substance whatsoever.  I found that Mr. Hood 22 

addressed only that information that was already on 23 

the record.   24 

  I find that being human, and that's what 25 
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most of us are, if not all of us on this Board.  We 1 

may well have reactions to evidence.  I think that 2 

lends itself to the depth of what we do and the 3 

reasoning why we have people on boards. 4 

  To call into question one member's place 5 

of residence or his political affiliations or his 6 

associations or her associations puts us all at 7 

jeopardy to do the job that we have to do sitting on 8 

this Board.   9 

  We are appointed to this Board and are 10 

essentially volunteers giving our time to this 11 

service.  If this is the standard by which we have 12 

to come under in order to serve on this Board, none 13 

of us would be here today.  I say that and I believe 14 

that as strong as I need to be.   15 

  I did, in fact, have one last issue which 16 

disturbed me in many respects.  The issue of 17 

grandstanding and, quite frankly, the overall tone 18 

of the submission calling into question Mr. Hood's 19 

ability to serve.   20 

  But the issue of bringing grandstanding up 21 

I can only hope that this doesn't come up again or 22 

that we are jeopardized or criticized by how we 23 

conduct ourselves when we are fully within our 24 

ability and appropriateness in conducting it in a 25 
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more positive and perhaps humorous sense of what I 1 

am more accustomed to.   2 

  I can only imagine someone asking me to 3 

recuse myself for the bad humor and jokes that I 4 

often conduct during a hearing.  I think it is part 5 

of who we are and part of the personalities that we 6 

bring and part of what makes us strong members and 7 

makes us members that were chosen to serve to be 8 

appointed and were confirmed by this city. 9 

  With that, I will take other comments from 10 

Board members if they wish.  I would also like to 11 

hear from Mr. Hood on his thinking regarding this 12 

submission and continuing on this case. 13 

  MEMBER MILLER:  Mr. Chairman, I was not at 14 

the proceeding but I did read the transcript and all 15 

the documents in the record and I would concur with 16 

your findings and further state that I don't believe 17 

the grounds for recusal submitted in the motion are 18 

supported by law by this jurisdiction.  I would not 19 

support recusal. 20 

  CHAIRPERSON GRIFFIS:  Thank you. 21 

  Mr. Etherly. 22 

  MEMBER ETHERLY:  Thank you very much, Mr. 23 

Chair.  I will most whole heartedly associate myself 24 

with your comments as well as those of my other 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 144

colleague, Ms. Miller.  Many of us as members of the 1 

community, as residents of the community, of course, 2 

have commitments that take us far and wide 3 

throughout the city, some of which are political in 4 

nature, some of which are simply by virtue of being 5 

citizens in this fair city.   6 

  For a motion to ground itself, a motion of 7 

recusal to ground itself in those types of 8 

commitments which are part and parcel to being 9 

citizens in this city does me, indeed, I believe, a 10 

great harm and raises considerable concern on my 11 

part.   12 

  As I said, I will echo my colleague, Ms. 13 

Miller's, comments in that I don't believe the 14 

principles of law that were cited in the brief 15 

offered by the party here, the appellee, I don't 16 

believe are applicable here because I believe the 17 

discourse that took place at issue during that 18 

hearing did, indeed, find itself grounded within the 19 

four corners of this hearing room and not as was 20 

alleged from sources that come from without of this 21 

hearing room.   22 

  I stand by my colleague whole heartedly.  23 

I encourage in the most strongest possible terms his 24 

continued participation in this case.  If that 25 
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indeed is not the case as we move forward, let me 1 

simply state that as it relates to the principle 2 

here, once again, for any member of this Board to be 3 

challenged, I think, in such a groundless way causes 4 

considerable concern.   5 

  I am sure that, however, we will be able 6 

to deal with this matter expediously and in a very 7 

fair way and I am absolutely certain that this Board 8 

will be able to continue adjudicating and deciding 9 

the issues that are raised by all parties in this 10 

matter.   11 

  I am very hopeful that we use this 12 

particular opportunity to dialogue and discuss on 13 

this motion.  I hope we all use it as an opportunity 14 

to, shall we say, refresh the tone of the debate as 15 

we move forward in this particular case.  We will 16 

continue to hear a lot of very complex information. 17 

  Time tables are going to be disputed.  18 

That stands to reason.  This is an appeal.  But I am 19 

very hopeful that we will use this as a starting 20 

point to continue to raise the level of discourse on 21 

the part of all parties involved.  Thank you very 22 

much, Mr. Chairman. 23 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 24 

Etherly. 25 
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  MEMBER ZAIDAIN:  Mr. Chair, being the 1 

federal appointee to this Board, I will also say 2 

that I am also a District resident and I am active 3 

in the city as well.  I just want to say I support 4 

what has been said on the dias in regards to this 5 

issue. 6 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 7 

Zaidain. 8 

  Mr. Hood, do you want an opportunity? 9 

  MR. HOOD:  First of all, Mr. Chair, I want 10 

to thank my colleagues for their level of support.  11 

It is greatly appreciated.  I want to pass out a 12 

letter which I've drafted.  I would like for this to 13 

be put into the record.  I'm going to present it to 14 

staff to pass this out. 15 

  This is in reference to BZA Appeal No. 16 

16998, the appeal of Advisory Neighborhood 17 

Commission 5B regarding the building permit issued 18 

to Bannum, Inc.  "Dear Mr. Chairman and Members of 19 

the Board, I received a motion for recusal filed by 20 

counsel of Bannum, Inc. in the above case.  In that 21 

motion counsel claims that I am biased against his 22 

client and request that I recuse myself from 23 

participating further in these proceedings.   24 

  He further states that I exhibited bias 25 
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against his client during proceedings before the 1 

Board of Zoning Adjustment on April 22, 2003.  I 2 

cannot disagree more with counsel's assertions and 3 

the record clearly shows false accusations against 4 

me."   5 

  I'll read that again.  "I cannot disagree 6 

more with counsel's assertions and the record 7 

clearly shows false accusations against me.  I 8 

believe that I am fully able to hear this case and 9 

decide it in a partial manner.  While I do not 10 

believe I am biased for or against Bannum, Inc., I 11 

do not believe it is in the public interest to have 12 

the Board's time and attention distracted by these 13 

allegations.  Nor do I wish to have these 14 

proceedings tainted in anyway by even an appearance 15 

of impropriety.  Therefore, I respectfully recuse 16 

myself from participating any further in this case 17 

and I request that another Zoning Commission member 18 

be substituted in my place.  Again, I cannot 19 

disagree more with counsel's assertions and the 20 

record clearly shows false accusations against me." 21 

  Mr. Chairman, I will be recusing myself in 22 

this case.   Thank you and thank you for your 23 

support. 24 

  CHAIRPERSON GRIFFIS:  Mr. Hood, I thank 25 
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you and we respect your decision in this matter.  I 1 

think it shows great understanding and decision 2 

making.  With that, we appreciate you being here and 3 

we will see you again. 4 

  Let's continue on then.  I do believe we 5 

will have another Zoning Commissioner, Mr. Parsons, 6 

joining us shortly.  Let's move on to -- 7 

  MR. TEMPLE:  Mr. Griffis? 8 

  CHAIRPERSON GRIFFIS:  Yes, sir. 9 

  MR. TEMPLE:  Not because I want to, but I 10 

think that the fact that this gentleman has 11 

literally been forced by virtue of Bannum's motion 12 

to recuse himself, I just want to raise a real 13 

strong level of concern because now we have the 14 

appellant who has brought this case has been sued in 15 

federal court, the community has been sued in 16 

federal court, the Zoning Commission has been 17 

attacked.   18 

  I hope that the continuation of the 19 

integrity of which we continue to try to have this 20 

case moved on the merits is taken to heart by the 21 

Board because we feel that this process unto itself 22 

is a victim of what Bannum is doing. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Let me step 24 

back for two seconds and also, for the record, to 25 
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let folks know the Board did receive submissions 1 

from DCRA and also from the ANC representatives 2 

regarding the recusal and we did look at that.   3 

This is Mr. Hood's decision. 4 

  MR. TEMPLE:  That's fine. 5 

  CHAIRPERSON GRIFFIS:  You clearly heard 6 

from the Board our opinion.  We welcome Mr. Parsons 7 

to continue with us.  I think this is the last we 8 

need to say about it.  However, one thing in 9 

particular.   10 

  No matter what's happening outside, no 11 

matter other court cases, no matter what has 12 

happened before, this Board will focus clearly on 13 

the merits of the appeal and we hope you do that 14 

very quickly once we get through motions.   15 

  We will be able to outline specifically 16 

details of what we anticipate being talked about and 17 

then we will look to the testimony to further define 18 

it.  I can clearly say that the Board is entering 19 

with an open mind in terms of what we have seen in 20 

the submissions today so let's continue in that 21 

frame. 22 

  I think the first motion to look at for 23 

our consideration, and these aren't going to be 24 

based on any chronology of submission, but we have a 25 
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motion to file an ANC report out of time.  Let me 1 

also note we have sufficient submissions on all the 2 

motions so we will not at this point be entertaining 3 

oral argument on the motions.   4 

  If we find in our deliberations on these 5 

motions that we need further information, then I 6 

will open it up.  If I open it up and ask a question 7 

of one participant, of course, I will go down the 8 

entire panel and have everyone be able to speak to 9 

the same question or topic.  If we can keep this 10 

fairly directed, we can get through the motions and 11 

we get to the substance, or not get to the substance 12 

based on the deliberation of the motion. 13 

  The first motion essentially in my mind 14 

the way I phrased this is the waiving of the timing 15 

requirements for submissions.  That is, for the ANC-16 

5B report.  We also have attached to that the 17 

declaration and the meeting minutes.   18 

  Is there any question from the Board?  19 

Additional information that needs deliberation on 20 

this?  Is there any opposition I would hear speak to 21 

in terms of accepting this, or in terms of not 22 

accepting this into the record?  If there's no 23 

question or clarification, I don't note any 24 

objection and we will then accept this into the 25 
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record and note it.  Next -- 1 

  MR. CAMARDO:  Mr. Chairman, we haven't had 2 

*a chance to respond at all to that motion to accept 3 

the ANC report out of time.  We were just served 4 

with it late yesterday afternoon. 5 

  CHAIRPERSON GRIFFIS:  Is that correct? 6 

  MR. CAMARDO:  I got a copy of that 7 

document from Mr. Temple in yesterday's mail. 8 

  CHAIRPERSON GRIFFIS:  Are you prepared to 9 

give a brief oral discussion on it now? 10 

  MR. CAMARDO:  I really haven't had a 11 

chance to digest the motion but I would like to 12 

reserve any further comments, but I could go ahead 13 

and respond to it quickly if that's okay. 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  MR. CAMARDO:  Addressing the ANC report, 16 

you directed, Mr. Chairman, the ANC to file a report 17 

several times.  The report is deficient.  The report 18 

requirements are there for a very specific reason, 19 

to put everybody on notice as to what the ANC's 20 

position is.  I think 3115 lays it out in very much 21 

detail. 22 

  Mr. Temple makes an argument now that he's 23 

acting more or less as an appellant and that is an 24 

ANC.  If he's acting as an appellant, at the time of 25 
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the appeal he was supposed to have a specific letter 1 

of authorization in the file authorizing Regina 2 

James to file the appeal.   3 

  Under the law you've got 60 days from the 4 

issuance of either when you knew or should have 5 

known about the activity that is going on.  Even 6 

assuming that the permit somehow triggered the 60 7 

days to start running, Regina James went ahead in 8 

January and filed the appeal without ANC 9 

authorization.  She had no letter appointing her as 10 

an agent.   11 

  There are very stringent rules, very 12 

strict rules on this.  There is nothing -- nothing 13 

in the statute about ratification.  Now we come 14 

forth well after 60 days, and I just might add the 15 

February 6th public meeting minutes only talk about 16 

ratifying her actions to delay DCRA's consideration 17 

for an issuance of a permit.   18 

  It says nothing about appealing the 19 

permit.  It just talks about the issuance of a 20 

delay.  That letter of authorization was not on file 21 

at the time she filed the appeal.   22 

  Now, we're talking about ratification, 23 

that somehow ratification fixes all this, but there 24 

is nothing in the case law and there is nothing in 25 
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the statute allowing this stuff to be done after the 1 

fact.  That's why the statute is very stringent that 2 

you have 60 days.   3 

  This is exactly why we get into this jams 4 

in this situation where we have a company now that 5 

has a C of O that's well into their Government 6 

contract because these rules are not being followed. 7 

 Everybody wants to come at the 11th hour now and 8 

say, "We'll allow them to ratify it.  We'll allow 9 

them to do this.  We'll allow them to be heard.  We 10 

don't want to muzzle the opposition.  I'm being 11 

accused of muzzling Mr. Temple in the ANC."   12 

  But they knew exactly the situation at the 13 

time of the appeal.  They went ahead without any 14 

authorization whatsoever.  Regina James filed it.  15 

She could easily have gotten the authorization.  She 16 

now wants to back door her way in to somehow ratify 17 

the action.   18 

  Now they come forth with another letter on 19 

April 26, 2003, to try to fix these deficiencies.  20 

They go on to say now much discussion centered on 21 

the meeting.  I'm talking about the meeting with Mr. 22 

Lowry.  Much of the discussion centered on the 23 

meeting and Mr. Lowry's statements that he made at 24 

the Citizen's for Safe Ward 5 public meetings.   25 
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  But if you go back and read the February 1 

6th meeting minutes that's talking about, there's 2 

nothing in those meeting minutes even talking about 3 

that.   4 

  If you go back and compare the April 26, 5 

2003 alleged new ratification letter and you want to 6 

go back and compare it to the February 6, 2003 7 

public meeting minutes, that's completely devoid of 8 

any mention of Mr. Lowry and what he said and what 9 

he didn't say which, again, shows the ANC report to 10 

be fatally flawed.  It doesn't meet any of the 11 

requirements whatsoever of the statute and the 12 

statutes are there for a reason, so we don't get 13 

into these jams.   14 

  Once again, I've got a client here that 15 

has a certificate of occupancy that is operating 16 

under a $25 million Government contract.  Now 17 

everybody wants to say, "Whoa, we didn't know what 18 

was going on.  Oh, poor us."  But it's too late at 19 

this point in time. 20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MR. CAMARDO:  Now, to go forth -- I just 22 

want to finish.  They go forth with even another 23 

letter on May 4, 2003, about resubmission of a 24 

letter to ratify an appeal.  Again, way past the 60-25 
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day deadline from the building permits.   1 

  Even if you're utilizing the building 2 

permits which we disagree with, there's some sort of 3 

benchmark of running this clock they go well past 4 

that time.  Now, these rules haven't been followed. 5 

 My client is being prejudiced here.  My client is 6 

being severely prejudiced by spending the time and 7 

effort of having to respond to this stuff way after 8 

the fact.  I would like the opportunity to submit 9 

that in writing my opposition to any ratification or 10 

back door attempts now to somehow say that she had 11 

authority at the time.  Mr. Temple is saying you 12 

don't need to file an ANC report, that somehow they 13 

are an appellant.  Well, if you're an appellant, you 14 

have to have a letter of authorization at the time 15 

you file the appeal.  Very strict rules. 16 

  CHAIRPERSON GRIFFIS:  Very well. 17 

  MR. CAMARDO:  Now, I would like to have 18 

these rules followed.  Mr. Temple is accusing us of 19 

violating the rules, coming into this jurisdiction 20 

and violating everything.  Yet, they followed none 21 

of the rules and this is why we've got a problem.  22 

This is why everybody gets excited, at least on our 23 

end. 24 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 25 
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you. 1 

  Mr. Temple, we'll go to this side. 2 

  MR. TEMPLE:  I apologize if I caused 3 

anybody to be excited. 4 

  CHAIRPERSON GRIFFIS:  Frankly, I've been 5 

here for a long time today so let's keep it specific 6 

and not be so animated and anecdotal. 7 

  MR. TEMPLE:  We mean to direct that to 8 

everyone here. 9 

  CHAIRPERSON GRIFFIS:  I understand.  I'm 10 

laying out the ground work.  Let's keep it specific 11 

and directed because, I'll be honest with you, at 12 

this late hour as we continue in it's going to help 13 

the Board focus on what you actually want us to 14 

know. 15 

  MR. TEMPLE:  Thank you very much. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MR. TEMPLE:  We submitted two motions and, 18 

on one hand, despite your order, one of the points 19 

we sought to clarify was the fact not that we were 20 

distinct, i.e., an appellant versus ANC, but as the 21 

ANC in submitting and filing an appeal, the ANC did 22 

not have to comply with 3115, I believe it is.   23 

  Opposition was that is usually for third 24 

party petitions or appeals -- applications or 25 
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appeals, and we may very well be wrong, but in 1 

reading that particular provision, that requires the 2 

ANC to submit its position as to a third party's 3 

appeal or application. 4 

  Assuming that we are wrong, we submit it 5 

to try to correct that requirement which was to file 6 

the report that you ordered the ANC to file and we 7 

complied with your order.  To the extent that we 8 

complied with your order, which was essentially we 9 

spoke about it at the last hearing, those particular 10 

issues were stated in the minutes.  We believe we 11 

complied with the filing of the report. 12 

  We also indicated that we don't think it 13 

is this Board's role or desire -- it shouldn't be --14 

to go back and question what is happening at these 15 

ANC meetings.  The ANC members are not lawyers.  16 

They are members of the community. 17 

  Their representations, which have come in 18 

the form of a declaration which is unrefuted, are 19 

what they are.  We think that the Board, especially 20 

given the circumstances of this case, and we 21 

underscore that.   22 

  One of the problems that the ANC has had, 23 

and it's a Catch 22 and perhaps all the Board 24 

doesn't know, but the ANC member who filed the 25 
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appeal was subsequently voted out of office and 1 

since then the ANC has not been able to convene. 2 

  There are politics which I need not 3 

discuss here which have affected the ANC's ability 4 

to do some of the things that the gentleman is 5 

speaking about other than to file the report that 6 

has been filed. 7 

  CHAIRPERSON GRIFFIS:  It doesn't make it 8 

easy.  We have landed on both sides based on 9 

specifics.  Clearly we do understand and appreciate 10 

the fact that the ANCs aren't lawyers or have legal 11 

counsel immediately involved.   12 

  We have also cautioned that people file 13 

immediately upon which they know or should -- well, 14 

they obviously know -- so that we can start the 15 

timer so we don't go into timeliness.  We are at a 16 

difficult situation in looking at this. 17 

  Let me hear from Board Members because I 18 

think the facts of the matter are laid out fairly 19 

clearly to the extent that they can be.  Let's 20 

perhaps put this to rest. 21 

  Ms. Miller. 22 

  MEMBER MILLER:  I think it's very 23 

important to show that the ANC is authorized to 24 

bring a case on behalf of the community.  Sometimes 25 
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with respect to ANCs it's not always in a neat  1 

package as we would like to see it.  We have to be 2 

assured that they, in fact, are authorized to bring 3 

the case. 4 

  I do find that it's misleading to say that 5 

the minutes don't reflect that they were authorized 6 

to bring the case.  I was confused by that argument. 7 

 When I finally looked at the minutes carefully, it 8 

didn't just say that they were authorized to submit 9 

a letter to delay DCRA's consideration for issuance 10 

of a permit.  It says that Commissioner William  11 

Shelton moved to ratify and submit a letter of 12 

Appeal to the BZA.  With that language in there, I 13 

am comfortable finding that the Commission was 14 

authorized to bring an appeal.  There were other 15 

things missing such as was there a quorum or what 16 

was the vote and that was subsequently supplemented 17 

in the record in time for us to be able to determine 18 

whether or not the ANC is authorized. 19 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 20 

Miller. 21 

  Others? 22 

  COMMISSIONER PARSONS:  I first want to say 23 

that I'm happy to fill in in this unfortunate 24 

circumstance.  I have reviewed the entire record in 25 
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this case so I'm prepared to move forward.  I would 1 

associate myself with Ms. Miller's recent remarks on 2 

this issue. 3 

  MEMBER ZAIDAIN:  As would I, Mr. Chair. 4 

  CHAIRPERSON GRIFFIS:  Very well.  Did the 5 

Government want to respond to the request to accept 6 

into the record? 7 

  MR. RUSHKOFF:  We don't have a position on 8 

this issue, Mr. Chair. 9 

  CHAIRPERSON GRIFFIS:  Thank you.  Is there 10 

an action then?  I had taken a base poll and no 11 

opposition was related.  If anyone has changed their 12 

position, I would hear change of position.  If not, 13 

we can accept that information to the record finally 14 

or in that final form.  Very well.  Not noting any 15 

opposition we'll take it as a consensus.   16 

  Let's move on.  First of all, there's an 17 

evidentiary question.  There was a submission of 18 

tapes into evidence.  I would highly doubt that all 19 

of the participants in this have copies of that tape 20 

but I would hear it if they do.  We received one 21 

copy of the tape.  Actually, two tapes as I 22 

understand.   23 

  We require any evidence submitted into the 24 

record to be provided in 20-copy form.  There's a 25 
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reason for that.  It obviously has to go out to all 1 

the participants.  It has to go to all Board 2 

Members, it has to go to staff, and it has to go to 3 

record.   4 

  We have several options if we accept that 5 

into the record.  One is that we give time to 6 

provide 20 copies.  The other is we play it here 7 

today.  I am of the position that we will actually 8 

play it today if we get to that point and that is 9 

something that wants to be submitted into the 10 

record.   11 

  I think it should be absolutely clear that 12 

those tapes are not in the record as of yet.  Board 13 

Members have not reviewed that.  If that is 14 

something that needs to be done, we will do it here 15 

and that way it can actually be addressed in this 16 

forum and immediately by those that produced it.  17 

Are you familiar with what I'm talking about? 18 

  MR. CAMARDO:  I know that previous 19 

counsels have raised this with the Board in the past 20 

that there was three or four tapes that were 21 

allegedly submitted by Mr. Temple and we still don't 22 

have any copies of those.  This has been about a 23 

month and a half.   24 

  We have asked Mr. Temple for copies of 25 
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those tapes on a number of occasions.  I would very 1 

much object to the airing of any tapes at this point 2 

in time until we can look at them to determine what, 3 

if any, prejudicial effect they may have.  4 

  CHAIRPERSON GRIFFIS:  Wait a minute.  5 

You're asking to review evidence that would be 6 

submitted before we see it? 7 

  MR. CAMARDO:  Well if, in fact -- if, in 8 

fact, okay, there is something on those tapes, we 9 

would like to see what it's all about.  I don't want 10 

to be surprised.  It's not the time at a hearing to 11 

play tapes and force us into a position of objecting 12 

to the tapes, of responding to the tapes. 13 

  CHAIRPERSON GRIFFIS:  What would be 14 

different with calling a witness and having them 15 

give testimony that you could cross-examine and you 16 

conceivably could be surprised by anything that 17 

happens here today? 18 

  MR. CAMARDO:  Basically on the tapes we're 19 

not going to have the ability to cross-examine 20 

anybody on those tapes.  At least with a valid 21 

witness in front of us we can listen to their 22 

testimony and then cross-examine them with documents 23 

or based on what they have testified to.   24 

  CHAIRPERSON GRIFFIS:  Here's the inherent 25 
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problem with tapes which is why we usually don't 1 

take them in.  How many tapes do we have to be 2 

specific? 3 

  MR. MOY:  Mr. Chairman, we have two 4 

separate tapes. 5 

  CHAIRPERSON GRIFFIS:  And they were 6 

submitted by?  Whose tapes are they? 7 

  MR. MOY:  They were submitted by ANC-5B as 8 

part of their prehearing submission.  It's exhibit  9 

-- it's in the file listed as Exhibit 16-A. 10 

  CHAIRPERSON GRIFFIS:  Mr. Temple, is the 11 

person who produced these tapes here today? 12 

  MR. TEMPLE:  We will withdraw the tapes as 13 

an exhibit.  Thank you. 14 

  CHAIRPERSON GRIFFIS:  Okay.  That clears 15 

that up.   16 

  We also have a motion for reconsideration 17 

submitted, motion for reconsideration of the motion 18 

to dismiss.  The Board has reviewed that submission 19 

and motion.  In my reviewing and looking at it I did 20 

not find that there was enough information or new 21 

information they would have us consider.  More 22 

importantly, I must say that we don't have a process 23 

or means to reconsider motions.  I can say that we 24 

have looked at it.  We have the motion for dismissal 25 
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which I think is appropriate to take up.  Let me see 1 

if my Board members concur that I do not believe 2 

that it is appropriate or needed for us to take up a 3 

reconsideration of a prior motion which was 4 

substantially and sufficiently deliberated -- heard 5 

and deliberated on. 6 

  MEMBER ZAIDAIN:  Mr. Chair, I would agree 7 

that we have spent an inordinate amount of time 8 

debating a lot of these issues.  Actually, these 9 

exact issues raised in the motion so I would support 10 

that. 11 

  CHAIRPERSON GRIFFIS:  Very well.  Moving 12 

on to the motion to dismiss on new grounds, we have 13 

discussed some of these briefly.  Let me list them 14 

out as they are laid out by the intervenor in this 15 

case.  The Board is without jurisdiction to consider 16 

an instant appeal regarding issuance of the building 17 

permit to Bannum for the operation of a community 18 

correction center.   19 

  Because D.C. has recently issued a 20 

certificate of occupancy to Bannum for the property, 21 

the Board is without jurisdiction to hear an instant 22 

appeal of the ANC-5B having neither ratified the 23 

filing of the appeal or the issuance of the building 24 

permit to Bannum.   25 
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  Then alternatively assuming the ANC-5B did 1 

ratify a filing, the ANC has failed to file the 2 

required authorization.  In the first note, it's an 3 

interesting notion to provide a motion to dismiss 4 

based on the fact that there was a second official 5 

decision or action by an administrative body in the 6 

District of Columbia, that being a certificate of 7 

occupancy.   8 

  I do not think that actually moots or 9 

gives ground to dismiss a current appeal based on 10 

the permit.  Quite honestly, it may just open up the 11 

idea that the certificate of occupancy itself as a 12 

separate and individual action is appealable but I 13 

do not believe it goes to the connection of how we 14 

would need to dismiss the appeal that's before us.  15 

Are there other comments on the first issue? 16 

  Taking up the second issue in terms of -- 17 

  MR. CAMARDO:  Mr. Chairman, can I be heard 18 

on the first issue about the C of O mooting? 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MR. CAMARDO:  If you just will indulge me 21 

just for a minute.  The issue is a challenge was 22 

made to building permits trying to back door zoning. 23 

 Now, at the last hearing we raised the issue and we 24 

made a proffer that we would have Rhonda Chapelle 25 
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testify as to the fact that she was on the ANC 1 

Commission and this was brought to her attention 2 

last year, those two letters. 3 

  CHAIRPERSON GRIFFIS:  The Zoning 4 

Administrator's letters? 5 

  MR. CAMARDO:  The Zoning Administrator's 6 

letters.  The Board considered that and the Board 7 

did not allow Rhonda Chapelle to testify.  I think 8 

the Board ought to hear some testimony from Rhonda 9 

Chapelle and reconsider the motion on timeliness 10 

because she will testify that the ANC knew about 11 

those letters last year making the appeal untimely. 12 

Now, I would ask the Board once again to reconsider 13 

that.  Second of all -- 14 

  MEMBER ZAIDAIN:  Can we address that now? 15 

  CHAIRPERSON GRIFFIS:  Yes. 16 

  MEMBER ZAIDAIN:  I would strongly disagree 17 

with that.  We've heard numerous appeals based on 18 

that fact and there is no official decision made by 19 

the administrative officer until there's a permit 20 

issued.  There's no plans associated with it that 21 

are a matter of public record.  It would be bad 22 

policy of this Board to accept those letters as 23 

appealable to this body for consideration so I don't 24 

see any need to reconsider that issue. 25 
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  CHAIRPERSON GRIFFIS:  Thank you, Mr. 1 

Zaidain. 2 

  Others? 3 

  MEMBER ETHERLY:  I would agree, Mr. 4 

Chairman.  I think we exhaustively discussed that 5 

issue during our discussion of the prior motion.  My 6 

concern echoes Mr. Zaidain's.  The ability to work a 7 

rule where you have this exchange of letters taking 8 

place between a party and various aspects of the 9 

District Government but in the absence of that 10 

clear, brightline official action just raises notice 11 

concerns for me.  I just think it would be a 12 

slippery slope to go down, Mr. Chairman. 13 

  CHAIRPERSON GRIFFIS:  I think we can 14 

clarify it even further than that.  There is a 15 

reliance upon this official.  I don't think we're 16 

questioning the fact of a Zoning Administrator's 17 

interpretive letter that is signed has substance and 18 

official standing.   19 

  The point comes down to whether it is 20 

appealable to this body and what would be the actual 21 

product of the appeal if we were to hear it.  There 22 

are issues and if we were to rule and, believe me, 23 

we look at this specifically, but we have to look at 24 

the overall world of which our decisions would fit. 25 
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 If we were to grant the clock to start on a Zoning 1 

Administrator's letter, first of all, they are not 2 

public.   3 

  Whether they are shared or not is an 4 

individual specific and one's understanding of that 5 

could come under question, too, whether the ANC 6 

actually knew what that was or whatever.  I think 7 

that would run into some great trouble with it.  Mr. 8 

Zaidain brings up an excellent point.   9 

  One can get a Zoning Administrator's 10 

interpretive letter signed without proper documents 11 

and, in fact, it may not even be used.  One can 12 

accumulate half a dozen depending on the Zoning 13 

Administrator -- that's a joke, a little bit anyway 14 

-- for each project and eventually not design or put 15 

into construction documents all the need for that 16 

type of release or interpretation so I would agree. 17 

 You were going on to other points. 18 

  MR. CAMARDO:  I have some other points but 19 

I would just like to offer this is the reason why we 20 

get into these jams because once a building permit 21 

is issued you are assuming the proper zoning is in 22 

place and a person relies upon a building permit to 23 

start his building.   24 

  CHAIRPERSON GRIFFIS:  But you're arguing 25 
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the rights of an appeal.  It's a given that if you 1 

pull a permit, yes, the DCRA has obviously reviewed 2 

it for all of its requirements and issued the 3 

permit.   4 

  The point of the appeal, and the 5 

fundamental point of the appeal, is for us to hear 6 

whether the Zoning Administrator erred in their 7 

decision.  There was a decision.  We're not 8 

questioning that.   9 

  I don't see how you're getting us anywhere 10 

new by bringing us back to the fact that there was a 11 

permit issued, there's a certificate of occupancy.  12 

That's why, regretfully perhaps in some cases, why 13 

we're here because we do hear the appeals of those 14 

decisions. 15 

  MR. CAMARDO:  On to a new issue.  With 16 

that being said, building permits issued and appeals 17 

filed.  Okay?  They proceeded to the court to try to 18 

get a stay and they couldn't get a stay.  This Board 19 

has no authority to grant any stay. 20 

  Since that time a zoning official, the 21 

director, came forth and said, "Bannum, you have 22 

proper zoning," which basically trumps this Board 23 

now from making any determination.  If you look at 24 

the certificate of occupancy dated May 2, 2003, it 25 
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says -- 1 

  CHAIRPERSON GRIFFIS:   Are you saying that 2 

a certificate of occupancy trumps the Board's 3 

ability to hear an appeal? 4 

  MR. CAMARDO:  Let me get into it for a 5 

second.  I just want to go through the rules for a 6 

minute.  Now you've got a building permit that got 7 

challenged.  Generally building permits don't go 8 

into the issues of zoning.  They go to the basic 9 

premise of something is wrong with the building.  10 

You're not building the thing up properly.  You 11 

don't have the right air conditioning in there.  12 

That sort of stuff.  It doesn't go into zoning. 13 

  CHAIRPERSON GRIFFIS:  The permits go into 14 

zoning. 15 

  MR. CAMARDO:  With that being said, now, 16 

Bannum went forth after their building permit, after 17 

they relied upon their building permit, built out 18 

the premises with all kinds of money, and went forth 19 

again to D.C. and they said, "We want a C of O."  20 

Basically they were issued a C of O.  David Clark, 21 

director, basically says your use is good.  He made 22 

a new determination.  He is a quasi-judicial 23 

officer.  He can make that determination. 24 

  Now, according to the law that 25 
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determination has to be appealed so he stepped in 1 

and he basically interceded.  He said basically, 2 

"You have proper zoning.  Here's your C of O.  You 3 

can get in there and you can use the premises."  4 

According to the rules and regulations, 118.1, they 5 

have a right to appeal that C of O.  It says here, 6 

"Any person agreed by the action of the director 7 

granting withholding, revoking a certificate of 8 

occupancy may appeal the action to the Board of 9 

Zoning Appeal."  That being said, a quasi-judicial 10 

officer made a determination which has to be 11 

appealed.  He's stepped in now. 12 

  CHAIRPERSON GRIFFIS:  How is that helping 13 

us with our current appeal?  What you've just said 14 

is that somebody has the ability to appeal the 15 

certificate of occupancy. 16 

  MR. CAMARDO:  The building permit is over 17 

with.  It's too late.  The place was built out.  18 

It's done with.  Now you go on to the next stage and 19 

you get a C of O and they were granted the C of O, 20 

certificate of occupancy, and they have every right 21 

to appeal that, but that's not before the Board 22 

right now.  To go forth after that CO is there and 23 

to ignore those appeal procedures with the CO and 24 

then try to back door now, an attack on the CO, 25 
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okay?  A back door attack on 188.5. 1 

  CHAIRPERSON GRIFFIS:  When was the 2 

certificate of occupancy issued? 3 

  MR. CAMARDO:  It was dated May 22nd.  If 4 

the Board goes forth on this thing, basically they 5 

are allowing a back door attack -- May 2nd.  I stand 6 

corrected.  May 2nd it was issued -- they are 7 

allowing that to be attacked in the wrong form.  An 8 

appeal would have to be made on that and this Board 9 

would have to reconvene. 10 

  Now, I can cite to case law.  I'm looking 11 

at the Burka decision which was cited in our brief, 12 

"Attacks on a C of O belong in the first instance 13 

before the Administrator.  It's got to go before the 14 

Administrator and then it's got to go before the 15 

BZA.  They are given great presumptions of validity 16 

under the case law once you obtain a certificate of 17 

occupancy. 18 

  CHAIRPERSON GRIFFIS:  I don't disagree 19 

with you that the certificate of occupancy is 20 

appealable. 21 

  MR. CAMARDO:  But that's the form this 22 

matter belongs in now.  You can't attack the CO in 23 

this form as we speak. 24 

  CHAIRPERSON GRIFFIS:  Do you have a 25 
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problem with two appeals running concurrently?  Is 1 

there anything precluding?  I mean, what you've done 2 

is just laid out a second strategy as I understand. 3 

  MR. CAMARDO:  I haven't laid out a second 4 

strategy.  I've laid out the right form to take it. 5 

 The issue right now before this Board is moot.  6 

That issue is over with.  The issue on the building 7 

permit is done and over with. 8 

  MR. TEMPLE:  Mr. Griffis, may I be heard? 9 

  MR. CAMARDO:  The director stepped in and 10 

trumped the appeal by saying, "I'm given this.  You 11 

have valid zoning.  Here's your C of O."  Now we go 12 

to 118 and you can't have two different appeals 13 

going at the same time.  It's what they have 14 

determined in the law to be collateral estoppel.  15 

Once an issue has been decided by a quasi-judicial 16 

officer such as Mr. Clark, that's case bared. 17 

  CHAIRPERSON GRIFFIS:  I understand your 18 

point.  You just brought up a question that I had.  19 

You cited Section 118.5.  Of what? 20 

  MR. CAMARDO:  Let me get it for you here. 21 

 The Administrative Code of the District of Columbia 22 

Regulations, Section 118 entitled Certificate of 23 

Occupancy. 24 

  CHAIRPERSON GRIFFIS:  DCMR what? 25 
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  MR. CAMARDO:  118.1. 1 

  CHAIRPERSON GRIFFIS:  Title? 2 

  MR. CAMARDO:  Certificate of Occupancy. 3 

  CHAIRPERSON GRIFFIS:  I mean, what is the 4 

title of the DCMR?  Is it 12 or 22 or what? 5 

  MR. CAMARDO:  Administration Enforcement 6 

Chapter 1. 7 

  CHAIRPERSON GRIFFIS:  Oh, one.  Is that 8 

correct, Ms. Monroe? 9 

  MS. MONROE:  I think it's actually Title 10 

12, Chapter 1.  Does it say Title 12 anywhere on 11 

there? 12 

  MR. CAMARDO:  Title 12, Chapter 1. 13 

  CHAIRPERSON GRIFFIS:  Title 12. 14 

  MR. CAMARDO:  118.1 and 118.5.  Any agreed 15 

person by the action of a director granting 16 

withholding of revoking a C of O may appeal the 17 

action to the Board of Zoning Adjustment. 18 

  CHAIRPERSON GRIFFIS:  Okay.  So your point 19 

clearly is the fact about the permit is mooted by 20 

the fact of the issuance of the certificate of 21 

occupancy which was done on the 2nd of May '03 and 22 

indicating on the administrative DCMR cite that 23 

you've just given us, 12 118.5, it clearly lays out 24 

the certificate of occupancy. 25 
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  MR. CAMARDO:  It's not only an issue of 1 

mootness.  It's an issue of collateral estoppel.  A 2 

legal issue has already been determined by the 3 

director who has that power to do that under the 4 

law.  He's made that determination and the BZA has 5 

not authority at this point in time to trump or 6 

overtake that determination. 7 

  MEMBER ZAIDAIN:  I just have a question.  8 

How do you rectify that opinion with 3100.2 which 9 

basically gives the Board the ability to hear any 10 

decision by a administrative officer, albeit a 11 

building permit or a C of O?  I just don't see how 12 

the C of O trumps the building permit in terms of 13 

what we are allowed to hear.  They are both 14 

administrative decisions.  They are both appealable 15 

in my mind. 16 

  MR. CAMARDO:  Yeah, but the C of O 17 

decision was done after this appeal was filed and 18 

it's a determination as to was there proper zoning 19 

there. 20 

  MEMBER ZAIDAIN:  Right.  That's the 21 

process of DCRA, to back up their permit in which 22 

the permit was issued nobody -- 23 

  MR. CAMARDO:  But C of Os carry a very 24 

high validity in the courts.  Once you have a CO you 25 
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have a property interest.  It's a constitutional 1 

protected property interest.  This is something that 2 

is not taken lightly by the courts.   3 

  That certificate has been given to my 4 

client.  If they want to challenge that, it's not 5 

for this Board to challenge it.  It's for a new 6 

appeal to go before this Board to challenge it.  You 7 

don't have jurisdiction now to attack through a back 8 

door method the C of O.   9 

  If you entered a determination, somehow 10 

Mr. -- the other side here, Mr. Temple, is going to 11 

take that determination and he's going to try to 12 

have the seal revoked.  That's a back door attempt. 13 

 That's not what the law is all about. 14 

  MR. TEMPLE:  Mr. Griffis, may I be heard? 15 

  CHAIRPERSON GRIFFIS:  If the permit was 16 

found to be invalid by this Board, would the C of O 17 

stand? 18 

  MR. CAMARDO:  The permit was found to be 19 

invalid by this Board, would the CO stand.  It 20 

shouldn't stand. 21 

  CHAIRPERSON GRIFFIS:  Mr. Temple. 22 

  MR. TEMPLE:  Yes.  I just want to briefly 23 

address this point.  The reason why we're here today 24 

is because when this issue was raised in the D.C. 25 
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Superior Court -- 1 

  CHAIRPERSON GRIFFIS:  I don't want to hear 2 

what happened in the D.C. Superior Court. 3 

 4 

  MR. TEMPLE:  Well -- 5 

  CHAIRPERSON GRIFFIS:  I want you to 6 

address this point that he's bringing up. 7 

  MR. TEMPLE:  With all due respect, I want 8 

to make a record, though, on a point.  That is that 9 

they cannot under the law -- he speaks about the 10 

law.  May I finish, please? 11 

  CHAIRPERSON GRIFFIS:  Yes, but don't 12 

establish a record for me. 13 

  MR. TEMPLE:  I'm established perhaps for 14 

the Court of Appeals, not for you.  This gentleman 15 

spoke without interruption.  As soon as I spoke, you 16 

cut me off without being able to make my legal 17 

argument. 18 

  CHAIRPERSON GRIFFIS:  I'm sorry if it 19 

seems like I'm imbalanced but I will be interrupting 20 

substantially, especially when we get into this 21 

because I need to focus on the appeals. 22 

  MR. TEMPLE:  If you give me the benefit of 23 

completing my argument, I think it will benefit you. 24 

  CHAIRPERSON GRIFFIS:  Good. 25 
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  MR. TEMPLE:  The point is there is a 1 

principle called judicial estoppel.  This gentleman 2 

can't go into D.C. Superior Court and say the BZA 3 

has the authority to hear the case, not the court 4 

and then when we come to the BZA argue that the case 5 

should be dismissed.  It is the same principle as 6 

collateral estoppel.  That's point No. 1. 7 

  Point No. 2 is this.  The appeal before 8 

you is, in fact, two prong.  It is the permit, no 9 

question.  But the underlying issue relative to the 10 

permit is that of whether or not the community based 11 

residential facility of 150 beds can be located in a 12 

C-M-2 district as a matter of right.  That issue is 13 

not moot and we think that issue is properly before 14 

you.  Thank you. 15 

  CHAIRPERSON GRIFFIS:  Let me be clear.  16 

That issue when you talk about -- you characterize 17 

this as a CPR wrap in the zone, you're saying that 18 

is relating to the certificate of occupancy? 19 

  MR. TEMPLE:  No, that's related to the 20 

permit. 21 

  CHAIRPERSON GRIFFIS:  Okay.   22 

  MR. TEMPLE:  It also happens to be related 23 

to the certificate of occupancy.  For the record, an 24 

appeal will be timely filed by the community on the 25 
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certificate of occupancy.  It's just not before this 1 

particular panel or this particular point in time. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Board?  Oh, 3 

I'm sorry.  Does the District have a comment? 4 

  MR. RUSHKOFF:  DCRA's view would, I think, 5 

be similar to that expressed by some of the Board 6 

Members that there are two decisions here which 7 

could be appealed.   8 

  It's very possible that the appeal of the 9 

building permit here may end up establishing certain 10 

principles that would resolve the issue of the 11 

certificate of occupancy as well, although that is 12 

not necessarily the case.  It seems to me we should 13 

just deal with this appeal now and if there is a 14 

later appeal on the certificate of occupancy, we can 15 

deal with that then. 16 

  CHAIRPERSON GRIFFIS:  Very well.  Mr. 17 

Etherly. 18 

  MEMBER ETHERLY:  Mr. Chair, I would agree 19 

with the statement that was just brought forward by 20 

both the appellant and the appellee.  I think there 21 

are two slices of this cake that the intervenor is 22 

trying to get at here.  The underlying zoning 23 

question still very much attaches to this appeal. 24 

  That, I think, is a very strong argument 25 
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against the grounds of mootness here.  I think Mr. 1 

Temple hit on it in terms of that question still 2 

being very much alive and is in no way rendered 3 

silent or mooted by the certificate of occupancy. 4 

  I think, secondly, I definitely have some 5 

difficulty with the level of weight that we are 6 

attaching to the certificate of occupancy such that 7 

it is arising to a constitutionally protected right. 8 

 Just simply put, Mr. Chairman, I don't think there 9 

is any more time to be gained by a further beating 10 

of this dead horse.  I think we are pretty close to 11 

being able to decide this particular aspect of the 12 

motion. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Others?  14 

Course of action then?  Or do you want to continue 15 

down to the third issue?  I'm sorry to interrupt 16 

you. 17 

  MEMBER ETHERLY:  I would simply ask how 18 

would you like to proceed?  I think you've been 19 

going through the motions. 20 

  CHAIRPERSON GRIFFIS:  We are at the second 21 

and third actually after the first of the 22 

certificate of occupancy.  It goes to the ANC, first 23 

of all the ratification.  Second of all, the 24 

required authorization.   25 
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  I believe, Ms. Miller, you addressed that. 1 

 I don't know if you wanted to give any specifics or 2 

further additions to that, but I think we did talk 3 

about the ANC in terms of the submissions and the 4 

ratification and their position on that with 5 

accepting into regarding the first motion their 6 

information. 7 

  I will, as we have done on all the others, 8 

now go to Mr. Camardo.  Am I saying that correct? 9 

  MR. CAMARDO:  Correct. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Did you want 11 

to brief us briefly on those last two issues? 12 

  MR. CAMARDO:  We still have not -- let me 13 

just raise this with the Board right now as far as 14 

our past motions go.  We raised the issue last time 15 

of the collateral estoppel argument.  The Board kind 16 

of took a position that they would just wait and see 17 

on that issue.   18 

  We've got some more testimony to present 19 

on the issue of collateral estoppel.  We have 20 

another witness or two to present and some new facts 21 

regarding what has transpired since the last hearing 22 

until now.  More of a reliance sort of situation.  23 

We've expended more monies.  We've relied upon the C 24 

of O that's been issued now.  We would like to be 25 
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heard on that with some additional testimony. 1 

  CHAIRPERSON GRIFFIS:  Okay.  You don't 2 

have any other issues then regarding the second and 3 

third points of your motion? 4 

  MR. CAMARDO:  On the issue of timeliness I 5 

think we've already discussed that.  I have a 6 

witness, Rhonda Chapelle.  The Board has elected not 7 

to hear her.  We made a proffer last time at the 8 

last hearing that she was going to testify, that she 9 

was an ANC commissioner and this matter was brought 10 

before her.   11 

  The ANC was well aware of it and well 12 

aware of the letters.  They knew at the time that 13 

the Board is declining to allow us anymore 14 

testimony.  There's nothing I can do about it except 15 

to have my objection be noted for the record. 16 

  CHAIRPERSON GRIFFIS:  Okay.  We appreciate 17 

that.  I think we do have a full understanding of 18 

your position.   19 

  Yes, in terms of the estoppel we did hold 20 

that in abeyance in the last motion.  I think we are 21 

perhaps prepared to discuss briefly that today.  Is 22 

there a first action by the Board regarding the 23 

motion to dismiss on new grounds which outline the 24 

three issues that we've just gone through? 25 
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  COMMISSIONER PARSONS:  I move we deny this 1 

motion. 2 

  MEMBER ETHERLY:  Seconded, Mr. Chair. 3 

  CHAIRPERSON GRIFFIS:  Thank you.  Mr. 4 

Parsons, speak to the motion, Mr. Etherly, or any 5 

other Board Members? 6 

  MEMBER MILLER:  I'm just not clear on 7 

which issues are involved in this motion. 8 

  CHAIRPERSON GRIFFIS:  It's the new motion 9 

to dismiss -- the motion to dismiss on new grounds. 10 

 The new grounds were, first of all, the 11 

jurisdiction for our consideration of the appeal of 12 

the permit regarding the fact that a C of O was 13 

issued.   14 

  It also went to whether the Board was 15 

within its jurisdiction to hear the appeal because 16 

the ANC-5B never ratified the filing of the appeal. 17 

 The third issue was, in the alternative, assuming 18 

that 5-B did ratify the ANC had failed to file the 19 

required authorization for the appeal. 20 

  MEMBER MILLER:  Thank you. 21 

  CHAIRPERSON GRIFFIS:  Further 22 

clarification?  Discussion of the motion? 23 

  MEMBER ETHERLY:  Just on the basis of 24 

discussion, Mr. Chair.  I think we have adequately 25 
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exhausted all three grounds here.  I don't believe 1 

the argument of mootness, as well as I simply don't 2 

buy that as it relates to the certificate of 3 

occupancy.   4 

  The underlying question of the zoning 5 

violation, I think, is still very much alive and 6 

well in this particular case before us.  As it 7 

relates to the ANC authorization, I just don't think 8 

we're there either.   9 

  I would note that 3112.4 of our prehearing 10 

procedures for appeals does provide that the Board 11 

may at anytime require additional evidence 12 

demonstrating the authority of the agent to act for 13 

the appellant.   14 

  I believe even if we were, shall we say, 15 

accepting of the intervenors argument that there was 16 

an absence of ratification here it would, indeed, 17 

very much be within the purview of this Board to 18 

accept evidence speaking to ratification at whatever 19 

time it chooses to do so.   20 

  I think we have sufficient evidence in the 21 

record that's been offered by the appellant to 22 

support the decision and will of the ANC to move 23 

forward with an appeal in this matter.  And then as 24 

it relates to the issue of subsequent -- of reliance 25 
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on -- actually, I'll just pause at those two grounds 1 

and allow other members to speak, Mr. Chair. 2 

  CHAIRPERSON GRIFFIS:  Thank you.  You 3 

would probably be best to continue on if you have 4 

more to say. 5 

  MEMBER ETHERLY:  Refresh my recollection 6 

on that third ground.  I just want to be clear once 7 

again.  Is it the third ground for dismissal?  I 8 

thought we were mixing and matching here.  The 9 

ground for dismissal, could you reiterate that one 10 

more time for me, Mr. Chairman? 11 

  CHAIRPERSON GRIFFIS:  I will read it.  12 

It's in the alternative if two didn't hold.  13 

Assuming that ANC-5B did ratify the finding of the 14 

appeal the Board was without jurisdiction to hear 15 

this appeal since ANC-5B has failed to file the 16 

required authorization with the BZA as required by 17 

the rules. 18 

  MEMBER ETHERLY:  Thank you, Mr. Chair.  I 19 

will essentially state that the documentation that 20 

we received into the record clearly satisfies both 21 

grounds 2 and 3 of the motion and it would be my 22 

strong encouragement that my colleagues continue to 23 

support this motion to deny the motion to dismiss on 24 

the basis of new grounds. 25 
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  CHAIRPERSON GRIFFIS:  Very well.  Anyone 1 

else speak to the motion?  Then I would ask for all 2 

those in favor of the motion signify by saying aye. 3 

  ALL:  Aye. 4 

  CHAIRPERSON GRIFFIS:  Opposed?  We can 5 

record that vote. 6 

  MS. BAILEY:  The vote is recorded as 5, 0, 7 

0 to deny Bannum's motion to dismiss on new grounds. 8 

 The motion was made by Mr. Parsons.  Mr. Etherly 9 

seconded.  Mr. Zaidain, Ms. Miller, and Mr. Griffis 10 

are in agreement. 11 

  CHAIRPERSON GRIFFIS:  Very good.  Now, we 12 

did hold the issues in abeyance in terms of 13 

collateral estoppel I believe we can take this up as 14 

my first outline was to take this into deliberation 15 

if we are required to have additional information we 16 

can address then those participants here. 17 

  Ms. Miller, did you want to start that 18 

out? 19 

  MEMBER MILLER:  Bannum has moved to 20 

dismiss the case on grounds of estoppel and laches 21 

setting forth the elements of estoppel and citing 22 

D.C. Court of Appeals cases.  I noticed that Bannum 23 

didn't seem to cite one of the more recent Court of 24 

Appeals cases, Charles Sissen versus D.C. Board of 25 
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Zoning Adjustment, respondent, and Mildred R. Clary, 1 

intervenor found at 805 A 2nd 964.   2 

  It's an August 29, 2002 case.  It seems to 3 

give us some guidance in this case and I would like 4 

to refer that specifically the Court of Appeals 5 

states that the defenses of estoppel and laches are 6 

judicially disfavored in the zoning context because 7 

of the public interest and enforcement of the zoning 8 

laws.  What I also found important in that case is a 9 

reference to the principle that estoppel may not run 10 

against a third party such as the ANC.   11 

  This case didn't involve the ANC but it 12 

was in reference to estoppel not running against a 13 

neighbor but, in fact, running against the 14 

municipality which is the District of Columbia.  I 15 

think that it's relevant to this case with respect 16 

to the principle of law set forth in here.   17 

  The ANC didn't issue any letters to lead 18 

Bannum to rely on.  That was done by the District of 19 

Columbia and, therefore, I don't believe based on 20 

this case that it would be appropriate to dismiss 21 

the case against the ANC on the grounds of estoppel. 22 

  CHAIRPERSON GRIFFIS:  Good.  Other 23 

comments?  Questions?  Clarifications? 24 

  Mr. Etherly. 25 
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  MEMBER ETHERLY:  Thank you, Mr. Chair.  I 1 

believe the instant case is indeed very instructive 2 

on this point.  I appreciate my colleague bringing 3 

that to our attention.  I also think that as we talk 4 

about this issue of estoppel and laches we are kind 5 

of once again coming back to the question of 6 

Bannum's reliance on "affirmative acts of the 7 

District of Columbia Government" or various aspects 8 

of that body.   9 

  I think this is still a very important 10 

issue that you perhaps already heard some 11 

frustration from this Board around.  Once again, you 12 

have very clear affirmative acts in my mind which 13 

are, one, the issuance of the permit and, two now, 14 

the issuance of a certificate of occupancy. 15 

  If we were to accept this argument of 16 

estoppel and laches, it would almost seem to follow 17 

then that there would be no ground for appeal of the 18 

certificate of occupancy because, as the argument 19 

goes, because of substantial reliance that Bannum 20 

has already established, or is seeking to establish, 21 

by virtue of expenditures or what have you, you 22 

should be allowed to continue.   23 

  That just doesn't follow for me as I think 24 

we have already established in our dialogue on the 25 
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dias, Mr. Chairman, clearly if the appellant chose 1 

to move forward with an appeal of a certificate of 2 

occupancy, that appeal would indeed be timely filed 3 

if it were done at this particular point in time.   4 

  On the one hand laches which, once again, 5 

speaks to unreasonable delay in challenging 6 

approval, I think simply doesn't apply here.  It 7 

definitely wouldn't apply in the context of a 8 

certificate of occupancy.   9 

  I think as it relates to the issue of 10 

estoppel, one, the good faith argument here, I'll 11 

leave that prong alone for a moment but, once again, 12 

returning to the affirmative acts of the District I 13 

think the key markers here, the key milestones are 14 

the issuance of the permit.   15 

  We have that appeal timely filed here by 16 

virtue of our own case law that has developed on the 17 

issue of timeliness of an appeal.  I just don't 18 

think all three prongs of the estoppel test are met 19 

by the move in this instance, Mr. Chair.  Thank you. 20 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 21 

Etherly. 22 

  Ms. Miller. 23 

  MEMBER MILLER:  I just would like to add 24 

to the discussion on laches with respect to 25 
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unreasonable delay and challenging approval and what 1 

is the triggering point.  In this case the Board is 2 

saying that the triggering point is the building 3 

permit.   4 

  The reason for that as opposed to the 5 

letters is that ANCs get official notice of building 6 

permits.  They don't get official notice of Zoning 7 

Administrator letters.  We're not just talking about 8 

an ANC.  We're talking about an ANC in the context 9 

of the community and the community has to be 10 

officially notified before the time can start to 11 

run. 12 

  CHAIRPERSON GRIFFIS:  Others? 13 

  COMMISSIONER PARSONS:  Mr. Chairman, I 14 

concur with what's been said and I don't think the 15 

Board would be served by any further testimony about 16 

expenditures made over the past month or two.  In 17 

that regard I think I'm ready to make this decision. 18 

  CHAIRPERSON GRIFFIS:  Very well.  Others? 19 

 Very well.  Yes, I think it is documented and 20 

obviously the longer the time goes, Mr. Parsons -- 21 

  (Whereupon, at 3:48 p.m. off the record 22 

until 3:53 p.m.) 23 

  CHAIRPERSON GRIFFIS:  Let me see, are 24 

people ready to go instantly?  Do you need five 25 
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minutes to get organized?  We will start with the 1 

appellant's case.  We will move into the appellee 2 

and then we will have the intervenor Bannum third.  3 

Then we will have rebuttal testimony and closings. 4 

  There is conceivably no way we will go 5 

through all of that today.  We have two hours left. 6 

 What I would like to do is get an assessment, Mr. 7 

Temple, of how much time you need to present your 8 

case and how many witnesses you're calling. 9 

  MR. TEMPLE:  I wanted to make sure that my 10 

thinking is consistent with your approach here.  I 11 

wanted to give a brief statement on behalf of the 12 

appellant.  Then prior to calling the appellant we 13 

wanted to call a Government witness who is presently 14 

here.  Then the appellant might speak briefly.  I 15 

can present our case and that's the extent of our 16 

case.  Others may testify.  Probably within an hour 17 

and 15 minutes. 18 

  CHAIRPERSON GRIFFIS:  Okay.  That's 19 

substantial.  When you say others may testify, are 20 

you calling witnesses? 21 

  MR. TEMPLE:  We have one witness who we 22 

would like to call.  That doesn't include the 23 

appellant who is a party. 24 

  CHAIRPERSON GRIFFIS:  Okay.  That's fine. 25 
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 Just to be clear, obviously this isn't a public 1 

hearing on a variance or special exception which 2 

there is a point where we will open up the forum for 3 

persons to testify either in favor or support.  We 4 

will define the issues which I think you are 5 

starting to do already.  You will need to call 6 

witnesses that will speak to that specific issue or 7 

the basis of the appeal. 8 

  MR. TEMPLE:  To the extent that I think 9 

this is a matter of law and not a matter of 10 

politics, our position is very narrow.  That's what 11 

we want to address. 12 

  CHAIRPERSON GRIFFIS:  That should be to 13 

the full extent.  Shouldn't it, Mr. Temple? 14 

  MR. TEMPLE:  I'm sorry, sir? 15 

  CHAIRPERSON GRIFFIS:  That's to the full 16 

extent. 17 

  MR. TEMPLE:  Absolutely.  To the full 18 

extent. 19 

  CHAIRPERSON GRIFFIS:  Okay.   20 

  MEMBER ZAIDAIN:  Now that we're through 21 

the preliminary matters and we're to the point now, 22 

we're going to focus specifically on the use of this 23 

facility and whether or not it fits in in 24 

concurrence with the permit or with the Zoning 25 
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District. 1 

  CHAIRPERSON GRIFFIS:  That's correct.  As 2 

it's been outlined now, Mr. Temple, several times 3 

the issue comes up and he will, as I understand it, 4 

present a case that establishes the fact that this 5 

permit was issued in error based on the fact that it 6 

was issued to a CBRF or halfway house that would not 7 

be allowed to be in this zoned district. 8 

  That being said, we are looking at an hour 9 

for that case.  Comparable time obviously will be 10 

based for all those and the intervenor will run with 11 

that.     12 

  Do we need a five-minute break?  Okay.  13 

Let's take five minutes and we'll reconvene at 4:00. 14 

  (Whereupon, at 3:55 p.m. off the record 15 

until 4:09 p.m.) 16 

  CHAIRPERSON GRIFFIS:  Okay.  We're ready 17 

to reconvene.  Let's begin.  What we have done is 18 

establish -- at this point I would like to establish 19 

an hour for presentation of the case.  We'll revisit 20 

that if we need but I'm hoping we don't need to. 21 

  Obviously that goes to the presentation of 22 

the case.  It does not include timing that the Board 23 

will interrupt and ask questions.  It also doesn't 24 

go to any cross-examination. 25 
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  With that, Mr. Temple, when you are ready 1 

you can proceed. 2 

  MR. TEMPLE:  When we present our case, I 3 

was going to give an opening summary of our case. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. TEMPLE:  Then we will have, I suspect, 6 

two witnesses today.  I don't expect that I'm going 7 

to be cross-examined. 8 

  CHAIRPERSON GRIFFIS:  Is that right? 9 

  MR. TEMPLE:  I'm just asking you. 10 

  CHAIRPERSON GRIFFIS:  That's a great 11 

expectation.  I don't cross-examine.  I will 12 

question. 13 

  MR. TEMPLE:  I'm not a witness.  I'm just 14 

giving you a summary of our argument. 15 

  CHAIRPERSON GRIFFIS:  No, no.  You 16 

personally.  I'm sorry.  No, I don't anticipate.  I 17 

would imagine your opening statement will be factual 18 

and not giving testimony as you are the attorney 19 

representing the appellant. 20 

  MR. TEMPLE:  So that you can follow part 21 

of my argument, I prepared a chart which is not an 22 

exhibit that I've given to counsel to just give to 23 

you.  I'll use and explain it to you.  I'm also 24 

going to give a copy to the gentleman at the table. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  You're going 1 

to or have you? 2 

  MR. TEMPLE:  I will. 3 

  CHAIRPERSON GRIFFIS:  Let's do it. 4 

  MR. TEMPLE:  Thank you.  Good afternoon.  5 

My name is Donald Temple and I'm here on behalf of 6 

ANC-5B.  ANC-5B has appealed the determination of 7 

the Department of Consumer Regulatory Affairs to 8 

issue a permit to Bannum, Inc., to renovate a site 9 

located at 2210 Adams Place. 10 

  The basis for this appeal is that Bannum, 11 

although the permit does not state it, is operating 12 

a community-based residential facility, to wit, an 13 

adult rehabilitation home for ex-offenders illegally 14 

in a C-M-2 district. 15 

  It is critical to know at the outset that 16 

this particular facility is not a 20-bed facility, 17 

it's not a 50-bed facility, but a 150-bed facility. 18 

 In every zoning district in our city, there is only 19 

one -- only one and that's a C-3 district where a 20 

community-based residential facility could be 21 

located as a matter of right. 22 

  The section is indicated there which is 23 

741.5.  That's No. 1.  But what is also critical 24 

here is that in all of the sections referenced here 25 
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and in all of the zones, the term "community-based 1 

residential facility" is articulated very clearly 2 

except one. 3 

  In a C-M-2 district referenced at 801, the 4 

800 series of Title 11, DCMR, when the law states 5 

whether or not -- excuse me, not whether or not, but 6 

what precisely can be located in a C-M-2 district as 7 

a matter of right, it list several facilities, none 8 

of them, not one of them, and it's expressly 9 

designed to exclude a community-based residential 10 

facility.  It is not stated there. 11 

  Well, what does that mean?  If I wanted to 12 

put a correctional facility in a location and the 13 

law doesn't provide for that, then I have to find an 14 

exception.  We submit to you that is exactly what 15 

Bannum attempted to do.  But for the wisdom of this 16 

community in watching what's going on in this 17 

community, it would have done that. 18 

  The implication of that is that Bannum, 19 

without having the law amended, would have located 20 

in a C-M-2 zone for the very first time a halfway 21 

house of 150 inmates without any public scrutiny 22 

whatsoever. 23 

  Now, how do they propose to do that?  24 

First of all, when they submitted letters to the 25 
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Zoning Commissioners, the Zoning Administrators, 1 

which they erroneously call rulings, they failed to 2 

disclose to those Zoning Administrators exactly what 3 

they were doing.  Not once did they state in those 4 

letters that they were doing a halfway house.  The 5 

letters are clear.  We have them in our Exhibits 1 6 

and 2.   7 

  MR. CAMARDO:  Once again, I want to object 8 

to this term halfway house.  There's nothing in the 9 

zoning regulations that define that and he keeps 10 

using that over and over again.  He lays out no 11 

foundation whatsoever for what a halfway house is or 12 

isn't.  If he wants to talk about a CBRF, that's 13 

fine but -- 14 

  MR. TEMPLE:  Excuse me, sir.  Counsel will 15 

have an opportunity to make his argument but I  16 

think -- 17 

  CHAIRPERSON GRIFFIS:  Let's take up his 18 

objection first before we argue it.  I tend to agree 19 

and I will interrupt him if I feel we are going down 20 

a road that isn't prosperous.  I don't see a 21 

substantiation for an objection just based on the 22 

fact that he isn't getting substantive in terms of 23 

the regulations but pointing them out to where we 24 

should look.  I think that's appropriate.  Let's 25 
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continue on, Mr. Temple. 1 

  MR. TEMPLE:  Well, so that I can deal with 2 

the substantive question of halfway house, sir, I 3 

refer to you and I was going to get to that.  4 

Section 199 at Title 11 may not define halfway house 5 

but it distinctly states that a community-based 6 

residential facility is a halfway house.  That then 7 

raises the question as to whether or not the 8 

facility that Bannum intends to operate is a halfway 9 

house.  It's a very simple question. 10 

  Then to answer the question you have to do 11 

a couple of things.  Number one, you want to go to 12 

the Bureau of Prisons which will not testify here, 13 

nor is their contract before you.  Then if you don't 14 

have their contract, you want to go to Bannum 15 

Solicitation Document.  Well, that's also not in the 16 

record.  Well, then let's go to the Bureau of 17 

Prisons solicitation document and the statement of 18 

work for community correction center which is in our 19 

Exhibit No. 3 and you can review that without me 20 

having to embellish on it in the interest of time.  21 

What I will tell you is that -- 22 

  MR. CAMARDO:  I'm going to object to these 23 

continuous misrepresentations.  You just said a 24 

minute ago that the statement of work is not part of 25 
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the solicitation.  The solicitation incorporates the 1 

statement of work. 2 

  MR. TEMPLE:  Excuse me. 3 

  MR. CAMARDO:  You're making these false 4 

representations to the Board Members. 5 

  CHAIRPERSON GRIFFIS:  Let him respond. 6 

  MR. TEMPLE:  Let me just say this.  I have 7 

every right to make an argument.  If this gentleman 8 

has any problem with my factual or legal  9 

arguments -- 10 

  CHAIRPERSON GRIFFIS:  He'll raise an 11 

objection. 12 

  MR. TEMPLE:  -- he has the opportunity to 13 

rebut them.   14 

  CHAIRPERSON GRIFFIS:  Stick to the 15 

objection. 16 

  MR. TEMPLE:  I am sticking to the 17 

objection, sir.  Those objections are designed and 18 

are not based on the record.  Let me be specific.  19 

The gentleman just made an objection about the 20 

statement of work being a part of the solicitation 21 

document.   22 

  CHAIRPERSON GRIFFIS:  He'll clarify it. 23 

  MR. TEMPLE:  Sir, the solicitation 24 

document is not in the record.  The only thing we 25 
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have is a statement of work which in unto itself is 1 

a distinct document.  The fact that he's objecting 2 

as to whether or not it's a part of solicitation 3 

document is of no moment. 4 

  CHAIRPERSON GRIFFIS:  That's a 5 

clarification that's fine to make but -- 6 

  MR. TEMPLE:  He can make that without 7 

interrupting me.  Sir, what I'm trying to underscore 8 

is I'm going to make a lot of arguments that he 9 

disagrees with.  That's the nature of this process. 10 

  CHAIRPERSON GRIFFIS:  Oh, I understand 11 

that. 12 

  MR. TEMPLE:  If every time I disagree with 13 

one of his statements which may be frivolous or I 14 

think meritless, I might object and it would disrupt 15 

the process. 16 

  MR. CAMARDO:  Legal argument is one thing, 17 

Mr. Temple.  Representing to this Board -- 18 

  MR. TEMPLE:  I will back up everything I 19 

say. 20 

  MR. CAMARDO:  You have certain evidence 21 

and when you're giving evidence, you're giving 22 

testimony to the Board and it's my objection to 23 

begin with. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Let's not 25 
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lose sight of the fact that although we may be 1 

preparing for higher boards and courts, right now 2 

the need and requirement is to address this one. 3 

  Mr. Temple, clearly your point of making 4 

your statement was the fact that solicitation is 5 

needed in this record and is not at this point.  I 6 

think that's clear.  I don't find the great height 7 

of what you're saying in terms of embellishment of 8 

that so I don't have great concern.  We'll try and 9 

limit it.  If you object to his objection, I would 10 

say just to address it and let's move on very 11 

quickly. 12 

  MR. TEMPLE:  I will not for the record 13 

respond to any of his objections. 14 

  CHAIRPERSON GRIFFIS:  Okay.  I'll direct 15 

you then not to respond to the objection.  I'll take 16 

up the objection. 17 

  MR. TEMPLE:  Very well.  The point that I 18 

was making was that our laws are very clearly 19 

designed to incorporate where and how a community-20 

based residential facility, in particular an adult 21 

rehabilitation home for ex-offenders, where it can 22 

be located.   23 

  You might note, and the reason why I cited 24 

these if you look to the right column it specifies 25 
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what types of community-based residential facilities 1 

could be located in particular zones.  In certain 2 

points it makes a distinction regarding adult 3 

residential facilities and youth residential 4 

facilities. 5 

  The point that I am underscoring is that 6 

under the law it is a legal argument.  Under the law 7 

at 801 series, K7, the exception that they have 8 

decided to rely upon to suggest that they can have a 9 

150-bed halfway house in these particular 10 

circumstances is unfounded.  If the law were 11 

designed, if in a C-M-2 district -- this is a very 12 

basic question, lady and gentlemen.   13 

  Why would our D.C. laws if they are 14 

articulating when you can have a community-based 15 

residential facility in an R zone, in an SP zone, in 16 

a CR zone, in a C-1 zone, in a W zone, in a C-3 17 

zone, in an R-5 zone, why would the term be 18 

conspicuously absent in a C-M-2 zone? 19 

  Let me add to that a very fundamental 20 

question that Section 199 also raises.  They cannot 21 

circumvent it or escape this reality.  Our laws are 22 

very sensitive to what community-based residential 23 

facilities are.   24 

  So if you look at again series 800 at 801, 25 
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it says on the section regarding commercial use, the 1 

law took the time to state not that it's necessarily 2 

in this context that a CBRF cannot be used.  It 3 

should not be deemed as a commercial use.   4 

  But what it did say which was definitive, 5 

and I think outcome determinative here is that, 6 

again, in 199, and I'll direct your attention to the 7 

specific language, the law states that if an 8 

establishment is a community-based residential 9 

facility as defined in this section, a halfway house 10 

-- they may want to call it anything but a halfway 11 

house, it is a halfway house. 12 

  And the law states, "It shall not be 13 

deemed to constitute any other use permitted under 14 

the authority of these regulations."  What is 15 

significant about that statement?  What is 16 

significant about it is this.   17 

  A community-based residential facility is 18 

such an entity, a phenomenon in our jurisdiction, in 19 

our world here in Washington, D.C., in our 20 

neighborhoods where these people live, that we are 21 

not going to allow people to make a community-based 22 

residential facility one thing here and another 23 

thing there. 24 

  In this particular case Bannum has taken a 25 
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term 801.7K -- I think that's correct.  I'm not a 1 

zoning lawyer -- and they have defined an 2 

additional, an alternative use, a temporary 3 

correctional institution.  4 

  In addition to the very fact that we don't 5 

know whether or not it's temporary because no 6 

evidence has been presented by Bannum that is of any 7 

moment to support that.  We also have the problem of 8 

whether or not they are now talking about forcing on 9 

this jurisdiction multiple or other uses for 10 

community-based residential facilities such as a 11 

temporary correctional institution. 12 

  Finally, one other point.  Bannum wants us 13 

to go to the legislative history, and we should.  If 14 

we don't understand, you know, as lawyers, if we 15 

don't understand a provision, we go to the 16 

legislative history. 17 

  Legislative history of that particular 18 

provision, which was submitted by, I think, my 19 

learned counsel for the Government, is this.  Is 20 

that 1971 or so, sometime in that period of time, 21 

that when there was an overflow, not for the Bureau 22 

of Prisons but for the District of Columbia, that 23 

provision said that there could be set up for 24 

purposes of the overflow in that facility a 25 
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temporary facility on a leased space for not more 1 

than three years.   2 

  The notion that something there could be 3 

something that the Government sets up there.  Okay. 4 

 And not for commercial use.  We submit to you that 5 

there is no basis here whatsoever other than a 6 

strained interpretation of 801.7K. 7 

  There's no reason why this jurisdiction, 8 

why this Board, should open what we think is a 9 

Pandora's Box.  It is a dangerous precedent.  It is 10 

not in the law.  The tragedy is this - Bannum knows 11 

it. 12 

  We have two witnesses at this time and we 13 

would like to call our first witness, please.  Our 14 

first witness is City Council Member Phil Mendelson. 15 

 Where should he sit, please? 16 

  CHAIRPERSON GRIFFIS:  Why don't we just 17 

make some room if you don't mind.  Just give him a 18 

chair. 19 

  MS. BAILEY:  If there anyone else in the 20 

room who has not been sworn in who needs to be sworn 21 

in at this time, please stand.  Okay.  Please raise 22 

your right hand.  Do you solemnly swear or affirm 23 

that the testimony you are about to give in this 24 

proceeding will be the truth, the whole truth, and 25 
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nothing but the truth? 1 

  COUNCIL MEMBER MENDELSON:  I do. 2 

  MS. BAILEY:  Thank you. 3 

  CHAIRPERSON GRIFFIS:  Mr. Mendelson -- 4 

Council Member Mendelson, I should say, it's a 5 

pleasure to have you here this afternoon.  We 6 

welcome you.  Glad you could make it. 7 

  COUNCIL MEMBER MENDELSON:  Thank you and 8 

good afternoon.  Again, I'm Phil Mendelson, an at 9 

large council member.  I thought this issue was of 10 

enough importance to the Ward 5 community and I 11 

think also before this Board that it warranted my 12 

coming here and testifying. 13 

  I've given you a letter that I have 14 

written today and I wanted to make this brief 15 

statement.  I am here to give my support to the 16 

considerable community opposition to a halfway house 17 

proposed in the C-M district at 2210 Adams Place, 18 

N.E. 19 

  Even though the halfway house would be 20 

located in a former warehouse, the zoning 21 

regulations are clear enough that halfway houses are 22 

not permitted in C-M districts.  The zoning 23 

regulations defined community-based residential 24 

facilities as including half-way houses for 25 
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sentenced offenders.  A CBRF includes, "A facility 1 

providing residential care for individuals under 2 

pretrial detention and sentenced court orders." 3 

  The zoning regulations also state 4 

explicitly that a community-based residential 5 

facility shall not be considered -- 6 

  MR. CAMARDO:  I'm going to object -- 7 

  COUNCIL MEMBER MENDELSON:  -- a matter of 8 

right usage C-M zone. 9 

  MR. CAMARDO:  I'm sorry.  Objection.  I 10 

need to state the basis for my objection.  There's 11 

been no qualification here that he's an expert who 12 

can testify about zoning regulations and what they 13 

mean. 14 

  CHAIRPERSON GRIFFIS:  He hasn't been 15 

proffered as an expert.  He's being called as a 16 

witness. 17 

  MR. CAMARDO:  With all due respect to this 18 

Board, I mean, he has no relevant knowledge 19 

whatsoever, personal knowledge about what transpired 20 

when the permits were issued. 21 

  CHAIRPERSON GRIFFIS:  Where would you get 22 

the requirement? 23 

  MR. CAMARDO:  Right now he's just offering 24 

an expert opinion as to what he thinks the rezoning 25 
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regulations say.  I mean, we can go on forever and 1 

ever about this.  He hasn't been qualified as any 2 

sort of expert that I've heard of so far. 3 

  CHAIRPERSON GRIFFIS:  Again -- 4 

  MR. CAMARDO:  He's just making a legal 5 

argument, a rambling diatribe so to speak. 6 

  CHAIRPERSON GRIFFIS:  I understand your 7 

objection. 8 

  Ms. Monroe, you and corporation counsel 9 

can weigh in on this, but I see no requirement that 10 

we would have to qualify any witness that Mr. Temple 11 

calls to make his case or presentation of his case 12 

to the level of expert status.  Frankly, what Mr. 13 

Mendelson and all the witnesses will avail 14 

themselves to is cross-examination so I'm prepared 15 

to move forward unless Ms. Monroe has a different 16 

opinion. 17 

  MS. MONROE:  I was just going to add that 18 

the rules here are not as strict as in a court of 19 

law.  We often hear opinion testimony which would 20 

not be allowed in court so I think it would be all 21 

right in this instance. 22 

  CHAIRPERSON GRIFFIS:  Let's proceed then. 23 

 Forgive the interruption, Council Member Mendelson. 24 

  COUNCIL MEMBER MENDELSON:  Thank you.  The 25 
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zoning regulations also state explicitly that a 1 

community-based residential facility shall not be 2 

considered a matter-of-right use in the C-M zone.  3 

Yet, Bannum, Inc. is seeking to put a halfway house 4 

in a C-M zone.  Therefore, Bannum should not have 5 

obtained permits as the use is not a matter of 6 

right. 7 

  Bannum and DCRA, the Department of 8 

Consumer and Regulatory Affairs, argue that the 9 

halfway house is a "temporary detention or 10 

correctional institution on leased property for a 11 

period not to exceed three years."  A permitted use 12 

in the C-M zone. 13 

  Indeed, DCRA proffers case law to support 14 

this but the cases are not on point.  They do not 15 

concern zoning.  Nor do the cases address the 16 

distinction in our zoning regulations between a 17 

CBRF, which is explicitly excluded from matter of 18 

right, and a correctional institution which is 19 

explicitly permitted.  The cases do not make that 20 

distinction. 21 

  Further, DCRA admits that Bannum's 22 

facility is a CBRF, and that can be found in Exhibit 23 

34.  Because of this admission and to avoid the 24 

provisions in 801.2, DCRA says the facility is also 25 
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a detention or correctional institution.   1 

  But the principles of statutory 2 

construction do not support this creative argument. 3 

 It is not reasonable to interpret the regulations 4 

to specifically exclude a use in one section and 5 

then specifically include it in another section five 6 

paragraphs later. 7 

  Community opposition to the Bannum 8 

proposal is widespread and deep.  It is also 9 

grounded in the regulations and I urge you to grant 10 

their appeal.  In the letter that I gave you there 11 

is a footnote that actually refers to something that 12 

Mr. Temple had mentioned in his argument.   13 

  The regulations and the definitions state 14 

that if an establishment is a community-based 15 

residential facility, then it shall not be deemed to 16 

constitute any other permitted use under the 17 

authority of these regulations which makes perfect 18 

sense. 19 

  The final point I want to make is that I'm 20 

very disturbed at what I perceive, and this is just 21 

my opinion, as being a manipulation of the process. 22 

 The community filed their appeal timely.  This case 23 

was scheduled before you several months ago.  It was 24 

put off because of Bannum's arguments.   25 
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  It was rescheduled for a month ago.  It 1 

was put off again because Bannum at the last minute 2 

decided to change their attorneys.  All of this may 3 

be somewhat permitted, but at the same time what's 4 

happened is that because the C of O was issued, 5 

there are now, as I understand it, some adults -- a 6 

few adults in there.   7 

  Of course, I learned from years and years 8 

of experience before you, as you know, that one of 9 

the things that an applicant always tries to do is 10 

get their building built and their people in place 11 

so that then they hope that will color the argument. 12 

 I hope that will not color the argument for you.  13 

Again, I'm here to express my support for the 14 

community.  Thank you. 15 

  CHAIRPERSON GRIFFIS:  Thank you very much. 16 

 Is there cross-examination of the council member? 17 

  MR. CAMARDO:  I'm going to need two 18 

minutes to prepare to cross. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Let me just 20 

state while we have a moment, the entire proceeding 21 

is going well in terms of the level of civility and 22 

I think that's very important.  Obviously we are 23 

trying to get the information to this Board.  Cross-24 

examination needs to continue in that frame.   25 
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  This is, as Ms. Monroe laid out, not a 1 

court proceeding but rather a quasi-judicial 2 

proceeding.  I would ask in all cross-examination 3 

that questions be asked succinctly and directly and 4 

that the answers also be clear and succinct and we 5 

can move on very quickly.  I won't stand for any 6 

badgering in either direction and I hope we won't 7 

have that or need to address it. 8 

  MR. RUSHKOFF:  Thank you, Mr. Chair.  This 9 

may be short.  Bennett Rushkoff on behalf of DCRA.  10 

If it were to turn out, Council Member Mendelson, 11 

that the Board did not accept your interpretation of 12 

how these regulations operate in this situation, 13 

would that be something that the D.C. Council could 14 

address legislatively? 15 

  MR. TEMPLE:  I'm going to object.  It's 16 

irrelevant.  What happens after this is irrelevant 17 

to what is going on now. 18 

  CHAIRPERSON GRIFFIS:  I tend to agree with 19 

the objection.  It's not actually a question of some 20 

of the testimony that he gave, but rather he was 21 

very specifically focused on the matter at hand and 22 

not future development or actions by the council.  23 

If there is a rephrasing that might bring it into 24 

relevancy, we could try that. 25 
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  MR. RUSHKOFF:  I'll move on to another 1 

question. 2 

  Council Member Mendelson, have you had 3 

personal involvement applying zoning regulations to 4 

facilities called halfway houses? 5 

  COUNCIL MEMBER MENDELSON:  I'm trying to 6 

think.  As you may know, I was an ANC Commissioner 7 

for over 20 years and involved with many, many 8 

zoning cases but I do not recall a case that I was 9 

involved with was a halfway house. 10 

  MR. RUSHKOFF:  Do you recall personal 11 

involvement in applying zoning regulations to 12 

permanent detention facilities? 13 

  COUNCIL MEMBER MENDELSON:  I do recall as 14 

a community activist back in the '80s being aware of 15 

the issue of trying to locate temporary jail 16 

facilities in Ward 6 and elsewhere in the city. 17 

  MR. RUSHKOFF:  Do you recall any other 18 

incidents where you were involved in applying zoning 19 

regulations to permanent detention facilities? 20 

  COUNCIL MEMBER MENDELSON:  I testified a 21 

few years ago on the application of Corrections 22 

Corporation of America for a zoning approval to 23 

build a facility in Ward 8. 24 

  MR. RUSHKOFF:  What was the issue in that 25 
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case? 1 

  COUNCIL MEMBER MENDELSON:  I can't 2 

remember if it was a PUD or a change in zoning, but 3 

it was an effort to get a zoning approval for CCA 4 

zoning authority so that they could build a private 5 

prison in Ward 8 in Oxen Cove. 6 

  MR. RUSHKOFF:  No further questions. 7 

  CHAIRPERSON GRIFFIS:  Thank you.   8 

  Are you ready? 9 

  MR. CAMARDO:  Mr. Howard, I believe? 10 

  COUNCIL MEMBER MENDELSON:  Mendelson. 11 

  MR. CAMARDO:  Mr. Mendelson, have you ever 12 

gone over to Bannum to witness what they do there at 13 

the facility? 14 

  COUNCIL MEMBER MENDELSON:  No. 15 

  MR. CAMARDO:  Where do you get your 16 

knowledge from about what Bannum does or doesn't do? 17 

 Where did it come from?  Did it come from Mr. 18 

Temple? 19 

  COUNCIL MEMBER MENDELSON:  I've looked at 20 

a number of the filings in this case but I'm not 21 

quite sure what you mean by knowledge. 22 

  MR. CAMARDO:  What filings did you look at 23 

specifically? 24 

  COUNCIL MEMBER MENDELSON:  Probably 20 or 25 
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30 but I can't tell you specifically. 1 

  MR. CAMARDO:  You can't tell me 2 

specifically which filings you looked at?  Have you 3 

read the Howard case? 4 

  COUNCIL MEMBER MENDELSON:  Not that I 5 

recall. 6 

  MR. CAMARDO:  Do you know if the Howard 7 

case was part of Bannum's submission? 8 

  COUNCIL MEMBER MENDELSON:  I don't recall. 9 

  MR. CAMARDO:  Is a community correction 10 

center or halfway house, as it is commonly referred 11 

to, a place of imprisonment or confinement to your 12 

knowledge? 13 

  COUNCIL MEMBER MENDELSON:  My reading of 14 

the zoning regulations is -- 15 

  MR. CAMARDO:  I would like to know whether 16 

or not -- 17 

  MR. TEMPLE:  Objection. 18 

  CHAIRPERSON GRIFFIS:  Let him answer the 19 

question. 20 

  MR. CAMARDO:  I didn't ask him for a 21 

reading of his zoning regulations. 22 

  MR. TEMPLE:  Excuse me.  You can't tell 23 

the witness what -- 24 

  CHAIRPERSON GRIFFIS:  I understand.  You 25 
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asked him a question and he's answering it.  I think 1 

he's clear on the question that you asked. 2 

  MR. CAMARDO:  Zoning regulations don't 3 

interpret what a community correction center is so 4 

he can't say based on his reading of the zoning 5 

regulations because they make no mention of 6 

community correction centers. 7 

  CHAIRPERSON GRIFFIS:  Let me answer it and 8 

then we'll see what you can do with it.  I mean, he 9 

has to have a basis of where he got the answer from 10 

and I think it's good to establish where it's coming 11 

from. 12 

  Council Member. 13 

  COUNCIL MEMBER MENDELSON:  My reading of 14 

the zoning regulations is that a temporary detention 15 

or correction institution is different than a CBRF 16 

and that a temporary detention or correctional 17 

institution will be more like a jail.  Whereas a 18 

CBRF is a facility that allows adults to come and go 19 

within the limitations on the court order. 20 

  MR. CAMARDO:  So are you saying here that 21 

Bannum is not a jail?   22 

  MR. TEMPLE:  Objection to form.  Do you 23 

mean the halfway house is not a jail? 24 

  MR. CAMARDO:  Are you saying that Bannum 25 
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does not house a jail? 1 

  COUNCIL MEMBER MENDELSON:  I'm saying that 2 

the facility that is proposed for 2210 Adams Place 3 

is a correctional-based facility and that it is not 4 

a jail. 5 

  MR. CAMARDO:  It's not a jail.  So you're 6 

saying it's not a place of confinement? 7 

  COUNCIL MEMBER MENDELSON:  Sir, I made a 8 

distinction earlier in my view in the reading of the 9 

regulations that there is a difference between a 10 

jail which incarcerates people, and a halfway house 11 

which is either halfway into the correctional system 12 

or halfway out of the correctional system.  It was 13 

my testimony that there has to be meaning to the 14 

distinction in the regulations.   15 

  Not only does the definition section say 16 

that it cannot be something else, but even without 17 

that provision there would be no reason why the 18 

Zoning Commission would have written the regulations 19 

to say in one paragraph you can't do this and then 20 

in the next paragraph you can do this. 21 

  MR. CAMARDO:  Well, isn't one case the 22 

CBRF is permanent whereas in another case it's 23 

temporary? 24 

  MR. TEMPLE:  Objection. 25 
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  COUNCIL MEMBER MENDELSON:  The meaning of 1 

temporary, as I read it, and I believe this is the 2 

fact with the certificate of occupancy that has been 3 

issued, is that it's only for a period of three 4 

years which does not relate to the period that a 5 

person is -- the maximum period that a person is 6 

under a court order. 7 

  MR. CAMARDO:  How do you know that? 8 

  COUNCIL MEMBER MENDELSON:  That's my 9 

interpretation. 10 

  MR. CAMARDO:  How do you know that a 11 

person is not sentenced to a community corrections 12 

center for three years or less?  How do you know 13 

that?  What is your basis of that knowledge? 14 

  COUNCIL MEMBER MENDELSON:  Sir, my point 15 

was that the meaning of temporary -- 16 

  MR. CAMARDO:  You're making an 17 

interpretation. 18 

  MR. TEMPLE:  Objection. 19 

  CHAIRPERSON GRIFFIS:  Ask a question and 20 

let him answer it. 21 

  COUNCIL MEMBER MENDELSON:  My 22 

interpretation is that the meaning of temporary 23 

relates to the period of the certificate of 24 

occupancy. 25 
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  MR. CAMARDO:  Does Bannum have as of right 1 

now a temporary correction center at its place of 2 

business?  Is it a temporary correction center? 3 

  COUNCIL MEMBER MENDELSON:  There's such 4 

nuance to meanings there.  My understanding is that 5 

there is a certificate of occupancy for a temporary 6 

period of time, for three years. 7 

  MR. CAMARDO:  Did you ever go over and 8 

look at what Bannum does? 9 

  CHAIRPERSON GRIFFIS:  You've asked that 10 

already. 11 

  MR. CAMARDO:  No. 12 

  MR. TEMPLE:  Objection. 13 

  MR. CAMARDO:  Do you know what Bannum 14 

does? 15 

  COUNCIL MEMBER MENDELSON:  I understand 16 

that Bannum operates halfway houses. 17 

  MR. CAMARDO:  How do you base -- where do 18 

you base that understanding from? 19 

  COUNCIL MEMBER MENDELSON:  Sir, that's my 20 

reading of the documents in the record that I've 21 

read. 22 

  MR. CAMARDO:  And you've read the Howard 23 

case as part of the record? 24 

  CHAIRPERSON GRIFFIS:  We're repeating 25 
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questions, sir.  1 

  MR. CAMARDO:  I'm going to hand you a copy 2 

of the Howard case. 3 

  MR. TEMPLE:  Objection. 4 

  MR. CAMARDO:  It's part of the record. 5 

  CHAIRPERSON GRIFFIS:  What's the 6 

objection? 7 

  MR. TEMPLE:  Your Honor -- well, Mr. 8 

Griffis, the objection is that case involves a 9 

question of law and it calls for a legal conclusion. 10 

  MR. CAMARDO:  I think -- 11 

  MR. TEMPLE:  Excuse me, sir.  I'm not 12 

finished, sir. 13 

  MR. CAMARDO:  -- he has made a legal 14 

conclusion. 15 

  MR. TEMPLE:  May I finish, please? 16 

  CHAIRPERSON GRIFFIS:  Yes.  Go ahead, Mr. 17 

Temple. 18 

  MR. TEMPLE:  I would wish you would 19 

indulge me with the respect and professionalism that 20 

I indulged you with. 21 

  CHAIRPERSON GRIFFIS:  Mr. Temple, keep 22 

asking or continue or objection. 23 

  MR. TEMPLE:  I will, but I want to make 24 

that point very clear. 25 
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  CHAIRPERSON GRIFFIS:  Okay. 1 

  MR. TEMPLE:  This objection is based upon 2 

the fact that the gentleman is handing the witness a 3 

case, a reported case, and asking him about an 4 

interpretation of that case and it calls for a legal 5 

conclusion.  This is a fact witness.  He has 6 

testified about his opinion.  The case is 7 

inappropriate to do that. 8 

  CHAIRPERSON GRIFFIS:  Good.  I agree.  I 9 

don't think there is any basis to show Mr. Mendelson 10 

and actually ask him to render on the spot a legal 11 

interpretation or opinion on a court case that he's 12 

indicated if he's read is not familiar with that is 13 

in the record.  There may well be other 14 

opportunities for doing it.  I do not see that this 15 

is an appropriate witness to do that with. 16 

  MR. CAMARDO:  With all due respect, the 17 

June 17th letter that he's handed out gives a long 18 

drawn out legal opinion on what he feels a community 19 

corrections center is.  He's also testified he's 20 

read the record and he's been able to form an 21 

opinion based on his reading of the record.  I think 22 

I'm allowed to take a document out of the record and 23 

ask him about a particular document. 24 

  CHAIRPERSON GRIFFIS:  I would be more 25 
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moved to take it out if he had actually cited it as 1 

a basis for his assertions in the letter.  I think 2 

you have addressed, and I think they are fairly 3 

clear the issues that are laid out by Council Member 4 

Mendelson.  You are having the opportunity to cross. 5 

 I don't see what more substance we will get in 6 

having him look at that at this point. 7 

  MR. CAMARDO:  He's drawn an interpretation 8 

of what Bannum does and what Bannum is, ergo they 9 

have illegal zoning.  We have to start with the 10 

fundamental basis of what Bannum is and what Bannum 11 

does and the understand of that. 12 

  CHAIRPERSON GRIFFIS:  I understand.  I've 13 

been through everything so far and even paid 14 

attention.  I think you can continue on.  I am clear 15 

on what Mr. Mendelson's points are.  I am clear also 16 

on your cross-examination questions.  I don't see, 17 

again, any supportive substance to have him analyze 18 

a court case at this time.  I'll take opinions from 19 

other Board Members, of course, always if there are 20 

any.  If not, let's continue on. 21 

  MR. TEMPLE:  Thank you. 22 

  CHAIRPERSON GRIFFIS:  Next question. 23 

  MR. CAMARDO:  You claim you read the code 24 

that defined the halfway house? 25 
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  COUNCIL MEMBER MENDELSON:  I've read the 1 

definitions in the zoning regulations as well as 2 

chapter 8. 3 

  MR. CAMARDO:  Could you point me to the 4 

particular regulation that discusses halfway houses? 5 

  COUNCIL MEMBER MENDELSON:  I don't have it 6 

in front of me but, as I recall, it's 199.  It's the 7 

definition of a correctional-based facility. 8 

  MR. CAMARDO:  Would you mind if I handed 9 

him a copy of that? 10 

  CHAIRPERSON GRIFFIS:  No.  Let me also be 11 

clear in terms of these proceedings, you don't need 12 

to have him introduce evidence.  If you want him to 13 

look at 199 definition of CBRFs -- 14 

  MR. CAMARDO:  Do you have a copy of 199 15 

with you, sir? 16 

  COUNCIL MEMBER MENDELSON:  No, I don't. 17 

  CHAIRPERSON GRIFFIS:  I mean, absolutely 18 

pass him a copy but you don't need to put it on the 19 

record to substantiate the evidence into the record. 20 

 Give him a copy and he can take a look at it. 21 

  MR. CAMARDO:  Your definition of a halfway 22 

house is taken out of where in particular in this 23 

code? 24 

  MR. TEMPLE:  Can I see the document, 25 
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please? 1 

  COUNCIL MEMBER MENDELSON:  Is this the 2 

February 2003 edition?  3 

  MR. CAMARDO:  Look at it. 4 

  COUNCIL MEMBER MENDELSON:  Well, I don't 5 

know.  I can't tell off hand.  This says on page 1-6 

16 the definition of community-based residential 7 

facility.  This does not look like the version that 8 

I reread this morning from the February 2003 9 

edition. 10 

  CHAIRPERSON GRIFFIS:  Let's delay for a 11 

second.  I'm going to hand you the current unless 12 

you want him to look at the older version.  Let's 13 

just be clear if we're looking at the current 14 

version. 15 

  Mr. Moy, if it's okay with the Bannum 16 

representative, we'll hand Mr. Mendelson -- that's 17 

what you have in front of you.  Those are the 18 

current regulations adopted February 2003, 11 DCMR. 19 

  COUNCIL MEMBER MENDELSON:  I may have 20 

misspoken.  The language here I was looking for, and 21 

I didn't see this right away, "If an establishment 22 

is a community-based residential facility as defined 23 

in this section, it shall not be deemed to 24 

constitute any other use permitted under the 25 
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authority of these regulations."  That's the first 1 

sentence in paragraph 2 under community-based 2 

residential facility. 3 

  Under adult rehabilitation home, it says, 4 

"Facility providing residential care."  It goes on 5 

to say, "Under pretrial detention or sentenced court 6 

orders."  Those are the phrases that I thought were 7 

the greatest significance regarding the definition 8 

of community-based residential facility.  As I 9 

recall, there is not a definition for the temporary 10 

correctional -- temporary detention or correctional 11 

institution. 12 

  MR. CAMARDO:  Could you go on and read the 13 

sentence before paragraph A that states, "All 14 

community-based residential facilities."  Do you see 15 

that? 16 

  COUNCIL MEMBER MENDELSON:  Yes.  Do you 17 

want me to just read that? 18 

  MR. CAMARDO:  Sure.  Read that for the 19 

Board. 20 

  COUNCIL MEMBER MENDELSON:  "All community-21 

based residential facilities shall be included in 22 

one or more of the following subcategories." 23 

  MR. CAMARDO:  Number A.  What does letter 24 

A say? 25 
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  COUNCIL MEMBER MENDELSON:  Adult 1 

rehabilitation home.  Are you asking me to read the 2 

entire thing? 3 

  MR. CAMARDO:  Would you, please. 4 

  COUNCIL MEMBER MENDELSON:  "A facility -- 5 

  CHAIRPERSON GRIFFIS:  Let me expedite 6 

because we have all the code in front of us and the 7 

enumeration or the lettering to G.  Youth 8 

residential care, youth rehabilitative home, 9 

substance abusers home, health care facility, 10 

emergency shelter, and community residence facility. 11 

  MR. CAMARDO:  Focus your attention on 12 

paragraph A.  It talks about one or more individuals 13 

16 years of age or older where a charge by the 14 

United States Attorney with a felony offense or any 15 

individual 21 years of age or older under pretrial 16 

detention or a sentence court orders.  Is that a 17 

place of detention? 18 

  COUNCIL MEMBER MENDELSON:  It depends on 19 

what you mean by detention. 20 

  MR. CAMARDO:  Are these people detained in 21 

an adult rehabilitation home?  Are they sentenced 22 

there? 23 

  COUNCIL MEMBER MENDELSON:  It's part of 24 

their sentencing as I understand it. 25 
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  MR. CAMARDO:  So they are sentenced. 1 

  MR. TEMPLE:  Excuse me.  Objection.  Can 2 

he finish, please, the answer? 3 

  CHAIRPERSON GRIFFIS:  Okay.  Go ahead. 4 

  COUNCIL MEMBER MENDELSON:  My understand 5 

is that they are there as a result of their 6 

sentenced court order. 7 

  MR. CAMARDO:  So they are confined. 8 

  COUNCIL MEMBER MENDELSON:  They are either 9 

halfway in or halfway out. 10 

  MR. CAMARDO:  Okay.  So they are confined. 11 

 That's their place of sentence, isn't it?  It's 12 

imprisonment, isn't it? 13 

  COUNCIL MEMBER MENDELSON:  Objection. 14 

  CHAIRPERSON GRIFFIS:  What's the 15 

objection? 16 

  COUNCIL MEMBER MENDELSON:  I feel as 17 

though I'm being asked to give a legal opinion about 18 

terms of art in the judicial process.  I'm not a 19 

lawyer. 20 

  MR. CAMARDO:  I realize that. 21 

  COUNCIL MEMBER MENDELSON:  I do have some 22 

understanding -- 23 

  MR. CAMARDO:  I think you've given us an 24 

opinion here. 25 
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  COUNCIL MEMBER MENDELSON:  I think I have 1 

some understanding of the zoning regulations, 2 

although I've not offered myself as an expert with 3 

regard to the zoning regulations. 4 

  MR. CAMARDO:  I'm asking about your 5 

opinion with respect to paragraph A. 6 

  COUNCIL MEMBER MENDELSON:  And I read 7 

paragraph A and the meaning of community-based 8 

residential facility against the -- 9 

  MR. CAMARDO:  I wish you would answer my 10 

question. 11 

  CHAIRPERSON GRIFFIS:  I've got to have one 12 

person at a time. 13 

  MR. CAMARDO:  Is this adult rehabilitation 14 

home a place of confinement?  Are these people 15 

confined?  Is it a place of imprisonment? 16 

  MR. TEMPLE:  Objection.  How many 17 

questions is he asking? 18 

  CHAIRPERSON GRIFFIS:  Right.  19 

Understandable.  Mr. Mendelson, I think -- 20 

  MR. CAMARDO:  Is it a place of 21 

imprisonment? 22 

  COUNCIL MEMBER MENDELSON:  If you're 23 

asking me if a CBRF is a prison, no, it's not. 24 

  MR. CAMARDO:  I'm asking you about 25 
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paragraph A. 1 

  COUNCIL MEMBER MENDELSON:  Okay. 2 

  MR. CAMARDO:  Is an adult rehabilitation 3 

home a place of imprisonment?  It's either yes or no 4 

based on your reading of that clause. 5 

  CHAIRPERSON GRIFFIS:  I think he's 6 

answered it.  He just said a CBRF is not a place of 7 

imprisonment.  Is that what you -- 8 

  COUNCIL MEMBER MENDELSON:  That's not my -9 

- correct, Mr. Chairman.  That's not my 10 

understanding that a CBRF is a prison. 11 

  CHAIRPERSON GRIFFIS:  Okay.  My 12 

understanding of that answer is the adult 13 

rehabilitative home falls under CBRF.  I would say 14 

he's answered the question. 15 

  MR. CAMARDO:  Is that a place of 16 

imprisonment? 17 

  MR. TEMPLE:  That's what he said. 18 

  CHAIRPERSON GRIFFIS:  That's what he said. 19 

  MR. CAMARDO:  So a person that goes into 20 

an adult rehabilitation home is not serving any sort 21 

of sentence? 22 

  CHAIRPERSON GRIFFIS:  That's a different -23 

- well. 24 

  COUNCIL MEMBER MENDELSON:  Again, I feel 25 
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like you're trying to hang me up on terms of art in 1 

the judicial process.  A CBRF is a residential 2 

facility based in the community which can include --3 

because item A is one of a number of different 4 

paragraphs here that can include people who have 5 

been -- who have either been arrested and are 6 

awaiting trial or have been -- or are completing 7 

their sentence in prison but still are under the 8 

judicial system, are still under the custody of the 9 

U.S. Attorney while they are coming out of the 10 

judicial system into the community. 11 

  MR. CAMARDO:  Thank you.  So they are 12 

serving part of a sentence? 13 

  CHAIRPERSON GRIFFIS:  He's answered the 14 

question to the best of his ability.  I don't think 15 

you should ask the witness the same question over 16 

again. 17 

  MR. CAMARDO:  Now, let's flip over for a 18 

minute.  We can agree this is a sentence.  They are 19 

serving a sentence.  We can also agree here that 20 

adult rehabilitation home can be permanent.  It 21 

doesn't have to be temporary in nature.  Is that 22 

correct? 23 

  COUNCIL MEMBER MENDELSON:  Yes.  Permanent 24 

in the sense that it's not a temporary C of O. 25 
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  MR. CAMARDO:  Okay.  Are you familiar with 1 

the commercial light manufacturing distance 2 

regulations? 3 

  COUNCIL MEMBER MENDELSON:  Somewhat.  You 4 

want your definitions back? 5 

  MR. CAMARDO:  Did you ever review this 6 

Section 801, Title 11? 7 

  COUNCIL MEMBER MENDELSON:  Yes. 8 

  MR. CAMARDO:  When would you have reviewed 9 

that? 10 

  COUNCIL MEMBER MENDELSON:  I believe the 11 

last time I read it over somewhat carefully was 12 

about a month ago. 13 

  MR. CAMARDO:  Do you recall 801.7K that 14 

states, "Temporary detention or a correctional 15 

institution on leased property for a period not to 16 

exceed three years?" 17 

  COUNCIL MEMBER MENDELSON:  May I see that? 18 

  MR. TEMPLE:  For the record, can you tell 19 

the panel where you are referring to? 20 

  CHAIRPERSON GRIFFIS:  I think we're clear. 21 

 It's been cited.  DCMR 11, 801.7K. 22 

  MR. CAMARDO:  Do you recall reading this 23 

in the past? 24 

  COUNCIL MEMBER MENDELSON:  Yes. 25 
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  MR. CAMARDO:  So we can have a 1 

correctional institution on leased property in this 2 

district, in a CM, for a period not to exceed three 3 

years?  Correctional institution, correct? 4 

  COUNCIL MEMBER MENDELSON:  As it's stated 5 

there, yes. 6 

  MR. CAMARDO:  And a correctional 7 

institution is a place of confinement.  Is it not? 8 

  COUNCIL MEMBER MENDELSON:  As I testified 9 

earlier, sir, my reading of that is -- 10 

  MR. CAMARDO:  My question is -- 11 

  CHAIRPERSON GRIFFIS:  He's trying to 12 

answer.  Let him follow through. 13 

  COUNCIL MEMBER MENDELSON:  My reading of 14 

it is that there has to be a distinction between -- 15 

I think you said that's paragraph 801.7K and 801 -- 16 

I forget the earlier provision -- 801.2.   17 

  The distinction that I believe is there, 18 

and I've given this quite a bit of thought, is that 19 

the temporary facility would be something like the 20 

jail which the city was trying to -- I recall the 21 

incident with Ward 6 back in the 1980s where it was 22 

trying to place a jail because of the overcrowding 23 

at the existing D.C. jail. 24 

  MR. CAMARDO:  But a correctional 25 
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institution is a place of detention.  Is it not? 1 

  COUNCIL MEMBER MENDELSON:  Let me look at 2 

it again.  Mr. Chairman, my point here was that I 3 

came here because as an elected city wide council 4 

member show my support for the community and also to 5 

give you my views based on my reading of the zoning 6 

regulation.  I don't hold myself out to be an expert 7 

here. 8 

  CHAIRPERSON GRIFFIS:  Indeed. 9 

  COUNCIL MEMBER MENDELSON:  I think the 10 

language here speaks for itself, temporary detention 11 

or correctional institution which is a permitted 12 

use.  Earlier it says that a community-based 13 

residential facility is not considered a commercial 14 

use within the paragraph 801.2.  It says commercial 15 

uses in the C-4 district are permitted in the C-M 16 

district.  There's a construct here throughout the 17 

zoning regulations.  What's permitted in C-4 is 18 

permitted in C-M and -- 19 

  MR. CAMARDO:  I would like to get an 20 

answer.  This is cross-examination.  I would like to 21 

get an answer to my question. 22 

  CHAIRPERSON GRIFFIS:  We can't strike 23 

anything.  It's a running dialogue. 24 

  MR. CAMARDO:  I asked him is a 25 
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correctional institution a place of detention at 1 

801.7K.  It's either yes or no. 2 

  CHAIRPERSON GRIFFIS:  He made -- 3 

  MR. TEMPLE:  It's been asked and answered. 4 

  MR. CAMARDO:  Let me finish for a second. 5 

  CHAIRPERSON GRIFFIS:  Actually, no.  I 6 

have the mike.  Mr. Mendelson has done the best that 7 

he can to answer your questions.  I don't find him 8 

trying to avoid the question, trying to move the 9 

target at all.  He was very clear in his statements 10 

and his opening.  He's very clear in trying to 11 

address.  I think you need, frankly, to step back a 12 

little bit and let him answer things.  If they 13 

aren't sufficient to what you're asking, you need to 14 

move on.  Mr. Mendelson is doing the best to his 15 

ability in his role that he's come down here for at 16 

this point.  I'm ready to move on to a new witness, 17 

frankly, unless you want to explore some new 18 

territory. 19 

  MR. TEMPLE:  Mr. Griffis, may I just say 20 

something?  I apologize but I think that myself and 21 

whoever comes before you, at this point he has to 22 

show respect to this Board.  He cannot come in here 23 

and -- at a certain point this is going to make a 24 

mockery of the process.  I'm offended by the manner 25 
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in which he's talking to you. 1 

  CHAIRPERSON GRIFFIS:  Okay.  Well, hold 2 

your offense.  We'll hold it ourselves and deal with 3 

that.  Let's continue on. 4 

  MR. CAMARDO:  I realize that but this 5 

gentleman has come forth, okay?  He's given some 6 

sort of interpretation of what he means by these 7 

regulations and I think I have an absolute right to 8 

cross-examine him -- 9 

  CHAIRPERSON GRIFFIS:  This isn't a court 10 

proceeding.  I will limit the cross-examination.   I 11 

will also limit the tenor and the substance of the 12 

questions that happen.  If I feel that this isn't 13 

leading us to some new enlightened view -- the 14 

cross-examination is for our purposes.  It is to 15 

poke holes in the testimony that you've heard.  I'm 16 

not seeing a lot of that happen.  I'm not gaining a 17 

lot of information by the continuing asking of 18 

similar questions.  If Mr. Mendelson can't define 19 

things the way you want him to define it, I suggest 20 

you move on. 21 

  MR. CAMARDO:  Mr. Griffis, you're not 22 

giving me an opportunity to even explore these 23 

issues.  He's come forth and he's trying to make a 24 

distinction between a community-based residential 25 
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facility -- 1 

  CHAIRPERSON GRIFFIS:  I'm clear on what 2 

he's saying. 3 

  MR. CAMARDO:  And he's trying to make a 4 

distinction between a temporary detention or 5 

correctional institution.  He's trying to make that 6 

distinction.  I don't think there is any 7 

distinction. 8 

  CHAIRPERSON GRIFFIS:  I think so. 9 

  MR. CAMARDO:  I think they are the same 10 

sort of facilities.  One is permanent and the other 11 

one is temporary and I think I have a right to go 12 

into that.  It's a very simple premise here because 13 

he's testified that they are two different things. 14 

  CHAIRPERSON GRIFFIS:  I'll stand by what I 15 

said.  Explore it again briefly and move on. 16 

  MR. CAMARDO:  I don't know where I can go 17 

from here. 18 

  CHAIRPERSON GRIFFIS:  Please.  It's just 19 

distracting and, in fact, it doesn't help anybody's 20 

case to have -- 21 

  MR. CAMARDO:  I'm not allowed -- 22 

  CHAIRPERSON GRIFFIS:  I'm not addressing 23 

you.  I'm addressing people that are making comments 24 

in the hearing room. 25 
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  MR. CAMARDO:  Once again, he's come forth. 1 

 He's given an opinion that a CBRF and a temporary 2 

detention or correctional institution are two 3 

different things. 4 

  CHAIRPERSON GRIFFIS:  Indeed. 5 

  MR. CAMARDO:  Okay. 6 

  CHAIRPERSON GRIFFIS:  You have done your 7 

best to cross-examine him and to establish the fact 8 

that is not the case.  I'm clear and I think the 9 

Board is clear on that.  Is there anything further 10 

that you have to ask of Mr. Mendelson? 11 

  MR. CAMARDO:  No. 12 

  CHAIRPERSON GRIFFIS:  Is there redirect? 13 

  MR. TEMPLE:  No, thank you. 14 

  CHAIRPERSON GRIFFIS:  Indeed.  Council 15 

Member Mendelson, thank you very much.  We 16 

appreciate your patience in being with us this 17 

afternoon. 18 

  COUNCIL MEMBER MENDELSON:  Thank you. 19 

  CHAIRPERSON GRIFFIS:  Next witness, Mr. 20 

Temple. 21 

  MR. TEMPLE:  Thank you.  At this time we 22 

would like to call Mr. Denzil Noble.  For the 23 

record, Mr. Noble wasn't present when you swore the 24 

witnesses in. 25 
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  CHAIRPERSON GRIFFIS:  Mr. Noble, if you 1 

wouldn't mind remain standing and just give your 2 

attention to Ms. Bailey who is at my far right. 3 

  She's not.  Mr. Moy. 4 

  MR. TEMPLE:  May I proceed? 5 

  CHAIRPERSON GRIFFIS:  Please. 6 

  MR. TEMPLE:  Good afternoon.  Will you 7 

pull the microphone a little closer, please.  Would 8 

you kindly state your full name for the record. 9 

  MR. NOBLE:  My name is Denzil, D-E-N-Z-I-10 

L.  The last name is Noble, N-O-B-L-E. 11 

  MR. TEMPLE:  And what is your present job 12 

position? 13 

  MR. NOBLE:  I'm currently the 14 

administrator for the Building and Land Regulation 15 

Administration. 16 

  MR. TEMPLE:  How long have you had that 17 

position? 18 

  MR. NOBLE:  Permanently within the last 19 

two months. 20 

  MR. TEMPLE:  And what did you do prior to 21 

that? 22 

  MR. NOBLE:  I was the Deputy 23 

Administrator. 24 

  MR. TEMPLE:  And what were your 25 
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responsibilities in that position? 1 

  MR. NOBLE:  The day-to-day operations of 2 

the Building and Land Regulation Administration. 3 

  MR. TEMPLE:  So did you basically oversee 4 

the permit process during that time? 5 

  MR. NOBLE:  Yes, I did. 6 

  MR. TEMPLE:  How long did you have that 7 

position? 8 

  MR. NOBLE:  Four years. 9 

  MR. TEMPLE:  Just so we're clear, is that 10 

back to about 1999? 11 

  MR. NOBLE:  Yes. 12 

  MR. TEMPLE:  Am I correct that the Zoning 13 

Administrators report to you in your present 14 

position? 15 

  MR. NOBLE:  Yes. 16 

  MR. TEMPLE:  And they reported to you in 17 

your prior position.  Is that correct? 18 

  MR. NOBLE:  That's correct. 19 

  MR. TEMPLE:  Now, what is your 20 

relationship to Mr. David Clark, the Director of 21 

DCRA? 22 

  MR. NOBLE:  Mr. Clark is the Director. 23 

  MR. TEMPLE:  Is he -- well, he's obviously 24 

your chain of command.  What is your chain of 25 
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command going up to Mr. Clark? 1 

  MR. NOBLE:  There's a deputy that I report 2 

to who reports to Mr. Clark. 3 

  MR. TEMPLE:  Who is the deputy for the 4 

record? 5 

  MR. NOBLE:  Theresa Lewis. 6 

  MR. TEMPLE:  Okay.  Now, to what extent in 7 

your work in what you do are you familiar with D.C. 8 

zoning regulations? 9 

  MR. NOBLE:  Yes, I'm familiar with D.C. 10 

zoning regulations. 11 

  MR. TEMPLE:  Do you have to actually 12 

involve the D.C. zoning regulations to make 13 

decisions regarding permits and the like? 14 

  MR. NOBLE:  Personally? 15 

  MR. TEMPLE:  Professionally. 16 

  MR. NOBLE:  Yes. 17 

  MR. TEMPLE:  If you knew that a property -18 

- that the intended use for the property was 19 

violative of D.C. zoning regulations, am I correct 20 

that you wouldn't issue, for example, a permit for 21 

that property? 22 

  MR. NOBLE:  That's correct. 23 

  MR. TEMPLE:  And if you knew the intended 24 

use was potentially illegal under zoning 25 
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regulations, am I correct that you wouldn't issue a 1 

certificate of occupancy for that property? 2 

  MR. NOBLE:  That's correct. 3 

  MR. TEMPLE:  Now, are you not, sir, 4 

familiar with the term community-based residential 5 

facility? 6 

  MR. NOBLE:  Yes, I am. 7 

  MR. TEMPLE:  Okay.  And it's your 8 

understanding, is it not, that a halfway house is, 9 

indeed, a community-based residential facility? 10 

  MR. NOBLE:  Yes, it is. 11 

  MR. TEMPLE:  And you also understand, am I 12 

correct, that an adult rehabilitation home under 13 

D.C. regulations is also considered a halfway house? 14 

  MR. NOBLE:  It's a community-based 15 

residential facility. 16 

  MR. TEMPLE:  Are you also not -- you are 17 

familiar with the term matter of right.  Is that 18 

correct? 19 

  MR. NOBLE:  Yes. 20 

  MR. TEMPLE:  And are you familiar with the 21 

term community correction center? 22 

  MR. NOBLE:  Correction center? 23 

  MR. TEMPLE:  Yes, sir. 24 

  MR. NOBLE:  Yes. 25 
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  MR. TEMPLE:  As it's used in the context 1 

of the Federal Bureau of Prisons? 2 

  MR. NOBLE:  As used in the context of the 3 

zoning regulations. 4 

  MR. TEMPLE:  Okay.  Community correction 5 

center in the context of zoning regulations.  Is 6 

that what you're testifying to? 7 

  MR. NOBLE:  Correctional detention? 8 

  MR. TEMPLE:  No, community correctional 9 

center. 10 

  MR. NOBLE:  That's the proposed use under 11 

the permit application. 12 

  MR. TEMPLE:  But that term, Mr. Noble, is 13 

not defined in D.C. zoning regulations.  Isn't that 14 

correct? 15 

  MR. NOBLE:  Yes, you're correct. 16 

  MR. TEMPLE:  Now, when Bannum issued a 17 

permit -- excuse me, filed an application for a 18 

permit were you involved in the decision to review 19 

that application? 20 

  MR. NOBLE:  No, I was not. 21 

 22 

  MR. TEMPLE:  Okay.  Did you ultimately at 23 

some point thereafter review the application? 24 

  MR. NOBLE:  Yes. 25 
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  MR. TEMPLE:  In your experience have you 1 

had -- excuse me.  You actually had the opportunity 2 

to review that file, the Bannum permit and C of O 3 

file.  Is that correct? 4 

  MR. RUSHKOFF:  Objection.  I would like a 5 

time limitation here. 6 

  MR. TEMPLE:  Prior to today. 7 

  MR. NOBLE:  Yes. 8 

  MR. TEMPLE:  And did you see anywhere in 9 

that file a copy of a lease between Bannum and the 10 

party that it leased the property from at 2210 Adams 11 

Place? 12 

  MR. NOBLE:  No, we don't have a copy of 13 

the lease. 14 

  MR. TEMPLE:  Have you ever seen a copy of 15 

the lease? 16 

  MR. NOBLE:  No, I have not. 17 

  MR. TEMPLE:  Do you know -- have you had 18 

any communication with the Bureau of Prisons 19 

regarding the Bannum halfway house? 20 

  MR. NOBLE:  No. 21 

  MR. TEMPLE:  Have you had any discussions 22 

with Mr. Clark about this issue? 23 

  MR. NOBLE:  Yes, we have reviewed the 24 

application. 25 
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  MR. TEMPLE:  Do you know if Mr. Clark has 1 

ever received a copy of the lease between Bannum and 2 

the lessor? 3 

  MR. NOBLE:  To my knowledge he hasn't. 4 

  MR. TEMPLE:  Do you know whether Mr. Clark 5 

has ever seen a copy of the contract between Bannum 6 

and the Bureau of Prisons? 7 

  MR. NOBLE:  To my knowledge he has not. 8 

  MR. TEMPLE:  Okay.  Have you ever seen 9 

Bannum's solicitation, the proposal that is 10 

submitted to the Bureau to get the contract? 11 

  MR. NOBLE:  To my knowledge we have not. 12 

  MR. TEMPLE:  Has Bannum -- so the 13 

information -- let me understand something.  The 14 

information that DCRA relied upon to issue the 15 

permit was essentially Bannum's application.  Is 16 

that correct? 17 

  MR. NOBLE:  Yes, it was. 18 

  MR. TEMPLE:  And do I understand correctly 19 

that the DCRA conducted no independent investigation 20 

to verify what was contained in that application? 21 

  MR. NOBLE:  That's correct. 22 

  MR. TEMPLE:  Now, in your view -- just 23 

indulge me for a moment -- in a C-M-2 district, and 24 

you're familiar with C-M-2 district.  Is that 25 
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correct? 1 

  MR. NOBLE:  Yes. 2 

  MR. TEMPLE:  In your view, isn't it true 3 

that based on your experience you cannot locate a 4 

halfway house/community-based residential facility 5 

in a C-M-2 zone? 6 

  MR. NOBLE:  Yes, Section 801 states that 7 

for the purpose of that subsection the community-8 

based residential facility is not for commercial 9 

use. 10 

  MR. TEMPLE:  It is also your view, Mr. 11 

Noble, based on your experience and your position, 12 

that a CBRF cannot have an alternative use.  Is that 13 

correct?  Under Section 199. 14 

  MR. NOBLE:  Yes, I'm familiar with that. 15 

  MR. TEMPLE:  You're familiar with that 16 

section.  Isn't that correct?  Under that section, 17 

based on your experience again, once a community-18 

based residential facility, an adult residential 19 

facility or a nursing home is considered a 20 

community-based residential facility, isn't it your 21 

experience that it can't be deemed to have another 22 

use under the zoning regulations? 23 

  MR. NOBLE:  That's what the definition 24 

reads. 25 
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  MR. TEMPLE:  I'm now asking you a little 1 

different question, sir.  I know what the definition 2 

reads.  I'm asking you based upon your experience 3 

isn't it true that a once a site for purposes of its 4 

use is deemed a community-based residential 5 

facility, isn't it your understanding that that 6 

particular use cannot -- that site can't be used for 7 

something other than a community-based residential 8 

facility? 9 

  MR. RUSHKOFF:  Objection.  He answered the 10 

question. 11 

  CHAIRPERSON GRIFFIS:  I tend to agree.  12 

I'm not sure why Mr. Noble wouldn't straight out 13 

concede that.  The regulations are pretty clear in 14 

the definition. 15 

  MR. NOBLE:  That's what I said. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Let's move 17 

on. 18 

  MR. TEMPLE:  Do you know whether Mr. Clark 19 

consulted with corporation counsel prior to DCRA 20 

issuing the permit? 21 

  MR. NOBLE:  I can't answer that. 22 

  MR. TEMPLE:  Have you had any consultation 23 

with legal counsel, corporation counsel in 24 

particular, as to whether or not the permit should 25 
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be issued?  Strike the question. 1 

  CHAIRPERSON GRIFFIS:  As opposed to the 2 

guy next to him, right? 3 

  MR. TEMPLE:  Okay.  Do you know whether 4 

Bannum has a five-year contract with the Bureau of 5 

Prisons? 6 

  MR. NOBLE:  I haven't seen the lease and I 7 

haven't seen the contract. 8 

  MR. TEMPLE:  Do you know whether DCRA has 9 

conducted any investigation as to the public safety 10 

implications of locating a 150-bed halfway house 11 

near a D.C. elementary public school? 12 

  CHAIRPERSON GRIFFIS:  Mr. Temple, you 13 

asked him if there was an independent investigation 14 

by DCRA as part of the permit application and review 15 

and he said no. 16 

  MR. TEMPLE:  I'm asking him a specific -- 17 

a narrower question now. 18 

  CHAIRPERSON GRIFFIS:  But a narrow 19 

investigation.  Was there any investigation 20 

whatsoever at any time independent of the 21 

application processing? 22 

  MR. NOBLE:  No, sir.  That's not part of 23 

the review process. 24 

  MR. TEMPLE:  Do you know -- did you 25 
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consider the public -- did you consider the public 1 

safety implications of locating a 150-bed halfway 2 

house near an all-girls home for abused and 3 

neglected children? 4 

  CHAIRPERSON GRIFFIS:  Let's put us back on 5 

track before we have tons of objections on that.  I 6 

need to know how that would arise out of the zoning 7 

regulations.  Where is it that would be required 8 

that would then substantiate an error in its review 9 

and its granting.  Outside of the fact that we may 10 

think that's great common sense to do, I've got to 11 

focus on where it says they have to do it. 12 

  MR. TEMPLE:  I'll strike the question. 13 

  Do you know of any instance in the history 14 

of D.C. zoning law where a community-based 15 

residential facility halfway house/adult 16 

rehabilitation home has been located -- has been 17 

allowed to locate in this city as a matter of right? 18 

  MR. RUSHKOFF:  Object.  Just clarification 19 

as to whether that would include a temporary one. 20 

  MR. TEMPLE:  No.  Any existing halfway 21 

house. 22 

  MR. RUSHKOFF:  Objection.  Does existing 23 

include Bannum's halfway house? 24 

  MR. TEMPLE:  No.  You can answer.    25 
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  MR. NOBLE:  From the top of my head I 1 

can't recall.  I'm not involved with the day-to-day 2 

review and approval of C of Os. 3 

  MR. TEMPLE:  Are you familiar with 801.7K? 4 

  MR. NOBLE:  What's that?  Oh, yes. 5 

  MR. TEMPLE:  Do you remember testifying 6 

before the D.C. Superior Court? 7 

  MR. NOBLE:  Yes, I do. 8 

  CHAIRPERSON GRIFFIS:  We're not going to 9 

walk down memory lane, though, are we? 10 

  MR. TEMPLE:  Not for a long period of 11 

time.  I think that before you criticize the 12 

question -- you want me to change the question? 13 

  CHAIRPERSON GRIFFIS:  I want you to ask 14 

him direct questions that would relate to this 15 

appeal. 16 

  MR. TEMPLE:  This is related directly to 17 

the appeal. 18 

  CHAIRPERSON GRIFFIS:  Don't bring up Court 19 

of Appeals and if he remembers and what he said 20 

there.  Have him answer it directly here.  Just ask 21 

the question. 22 

  MR. TEMPLE:  Very well.  I'll rephrase the 23 

question.  Thank you. 24 

  Isn't it your view that a temporary 25 
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correctional institution under 801.7K is a locked-1 

down facility? 2 

  MR. NOBLE:  Repeat the question. 3 

  MR. CAMARDO:  Object to the term "lock-4 

down facility."  I don't see that any place in any 5 

zoning regulation or anything. 6 

  CHAIRPERSON GRIFFIS:  Okay.  It would be 7 

helpful for the Board even just to define what you 8 

mean by lock-down facility.  Rephrase the beginning 9 

because Mr. Noble didn't catch the first question. 10 

  MR. TEMPLE:  I'll rephrase the question.  11 

I'll start with -- 12 

  CHAIRPERSON GRIFFIS:  Then we're going to 13 

need to get to what is lock-down facility. 14 

  MR. TEMPLE:  I'll start with that 15 

question.  Are you familiar with the term lock-down 16 

facility? 17 

  MR. NOBLE:  I've heard the word lock-down. 18 

  MR. TEMPLE:  You've used the term lock-19 

down facility.  Isn't that correct? 20 

  MR. NOBLE:  I've used the term 24-hour 21 

lock-down. 22 

  MR. TEMPLE:  Okay.  Your understanding of 23 

the term lock-down facility is a place where -- 24 

  CHAIRPERSON GRIFFIS:  Why don't you ask 25 
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him what his definition of lock-down is. 1 

  MR. TEMPLE:  There's no objection that I'm 2 

leading. 3 

  CHAIRPERSON GRIFFIS:  Actually, I brought 4 

it up.                    5 

  MR. TEMPLE:  What's your understanding as 6 

to what a 24-hour lock-down facility is? 7 

  MR. NOBLE:  It's where someone is confined 8 

for 24 hours. 9 

  MR. TEMPLE:  Is it your understanding that 10 

801.7K refers to a lock-down facility? 11 

  MR. NOBLE:  It's a temporary correctional 12 

facility. 13 

  MR. TEMPLE:  Does that mean a temporary 14 

lock-down facility? 15 

  MR. CAMARDO:  Objection.  He's answered 16 

the question.  There's nothing in zoning regulations 17 

that define lock-down facility. 18 

  CHAIRPERSON GRIFFIS:  Right.  But he's 19 

asking Mr. Noble his understanding of 801.7K and 20 

whether as stated in the regulations temporary 21 

detention or correctional institution, etc., is that 22 

your understanding as you have defined it, a lock-23 

down facility. 24 

  MR. NOBLE:  My initial thought with the 25 
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temporary correctional facility was that there was a 1 

24-hour lock-down and I've said that before.  2 

However, I was told subsequently that such 3 

facilities don't exist because even in the D.C. jail 4 

they are release programs. 5 

  MR. TEMPLE:  Who told you that? 6 

  MR. NOBLE:  Office of General Counsel. 7 

  MR. TEMPLE:  Have you had any 8 

communications with anyone from Holland & Knight 9 

subsequent to the April -- 10 

  CHAIRPERSON GRIFFIS:  What's the 11 

relevancy? 12 

  MR. CAMARDO:  Objection.  Attorney/client. 13 

  MR. TEMPLE:  Holland & Knight does not 14 

represent this gentleman, number one. 15 

  CHAIRPERSON GRIFFIS:  I understand. 16 

  MR. TEMPLE:  Number two is that the 17 

gentleman -- 18 

  MR. CAMARDO:  Bannum never waived -- 19 

  MR. TEMPLE:  Excuse me, sir.  You can 20 

object when I'm finished.  Number two is that if 21 

this gentleman is having communications with Holland 22 

& Knight about the interpretation, I'm raising a 23 

concern that Holland & Knight may be creating some 24 

bias as to the Government's position on the issue 25 
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which is a very critical issue in this case. 1 

  MR. RUSHKOFF:  I would just say on behalf 2 

of DCRA that there are many situations where Mr. 3 

Noble has no choice but to deal with people who are 4 

representing individuals who have matters before the 5 

Zoning Administrator.  I'm not sure but I think we 6 

could really be getting into a lot of material here 7 

I'm not sure is really going to get us anywhere 8 

unless he relied on something Holland & Knight said 9 

in formulating his opinion which he has not even 10 

suggested. 11 

  CHAIRPERSON GRIFFIS:  Is that correct, Mr. 12 

Noble? 13 

  MR. NOBLE:  That's true.  That's true. 14 

  MR. TEMPLE:  May I make my proffer?  15 

Holland & Knight has represented Bannum in this 16 

case. 17 

  CHAIRPERSON GRIFFIS:  I'm aware. 18 

  MR. TEMPLE:  And if Holland & Knight is 19 

meeting with this gentleman with counsel, it is not 20 

privileged.  If there are communications by Holland 21 

& Knight on this very controversial issue, this 22 

gentleman's testimony -- may I finish, please? 23 

  CHAIRPERSON GRIFFIS:  Go on. 24 

  MR. TEMPLE:  This gentleman's testimony 25 
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has now changed as a result of a communication with 1 

counsel.  I want to know how that has changed 2 

because the fact of the matter is that -- 3 

  CHAIRPERSON GRIFFIS:  Changed? 4 

  MR. CAMARDO:  What testimony has changed? 5 

  MR. TEMPLE:  The gentleman testified -- 6 

you can read the transcript.  "Initially my position 7 

was X.  After I talked with counsel, it's now Y."  8 

And Y is different than X. 9 

  CHAIRPERSON GRIFFIS:  Mr. Noble can 10 

clarify that. 11 

  MR. NOBLE:  I said after discussion with 12 

my general counsel, the counsel in my office. 13 

  MR. TEMPLE:  I know that.  My question is 14 

I am allowed to probe with whom else he discussed 15 

this.  I asked a question and the discussion went 16 

along the lines as to whether or not he had 17 

discussions with Holland & Knight to which there was 18 

an objection.  If this gentleman were to testify 19 

that he had such discussions, it would show this 20 

Board that there is some bias as to why. 21 

  CHAIRPERSON GRIFFIS:  You mean there was 22 

an understanding about D.C. jail having work release 23 

programs? 24 

  MR. TEMPLE:  There's more do it than that. 25 
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  CHAIRPERSON GRIFFIS:  I don't know.  1 

That's all I've heard him say. 2 

  MR. TEMPLE:  That's not what he testified 3 

to.  He said it was his understanding initially that 4 

it was a lock-down facility and that applied -- 5 

  CHAIRPERSON GRIFFIS:  And then he said he 6 

didn't find any that existed because even D.C. 7 

prisons have a work release program. 8 

  MR. TEMPLE:  But where I'm going with 9 

that, okay, is that there are several discussions 10 

that I believe he may have had and that we are 11 

entitled to know. 12 

  CHAIRPERSON GRIFFIS:  He hasn't testified 13 

to that. 14 

  MR. TEMPLE:  I haven't been allowed to 15 

ask. 16 

  CHAIRPERSON GRIFFIS:  Your witness. 17 

  MR. TEMPLE:  Thank you. 18 

  Did you have -- were you in any meeting, 19 

sir, with any attorneys from Holland & Knight at any 20 

point in time since the first BZA hearing? 21 

  CHAIRPERSON GRIFFIS:  That's just -- 22 

  MR. TEMPLE:  That's my general question. 23 

 24 

  CHAIRPERSON GRIFFIS:  Ask him what you are 25 
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suspecting that he knows. 1 

  MR. TEMPLE:  Well, I'm getting to that.  2 

Excuse me.  Let me ask you a question so that I 3 

understand the rules here. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. TEMPLE:  If I need to get to 6 

information, this gentleman is on examination.  I'm 7 

calling him as a witness.  He's this gentleman's 8 

witness.  He is adverse in nature.  The question is 9 

if I'm asking this gentleman questions that may lead 10 

to something, that question if it's objectional I 11 

need to know.  I can withdraw the line of questions. 12 

  CHAIRPERSON GRIFFIS:  Just pull it all 13 

together and be specific.  Right to the heart. 14 

  MR. TEMPLE:  Okay.  Have you been in any 15 

meetings with Holland & Knight where the issue of 16 

the interpretation of 801.7K has been discussed? 17 

  MR. NOBLE:  The answer is no. 18 

  MR. TEMPLE:  Okay.  Very well.  Thank you. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 20 

else? 21 

  MR. TEMPLE:  No further questions. 22 

  CHAIRPERSON GRIFFIS:  Do we have Board 23 

questions for Mr. Noble? 24 

 25 
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  MR. RUSHKOFF:  Thank you, Mr. Chairman.  I 1 

want to come back to that line of questioning just 2 

for a moment but in a much more focused way because 3 

I thought for a minute we were kind of heading 4 

somewhere. 5 

  With respect to 801.7K am I to understand 6 

your testimony, Mr. Noble, that it is when you 7 

consider, or in your experience as you have 8 

considered the issue of temporary detention or 9 

correctional institutions, it is your understanding 10 

or based on your experience that those terms may 11 

include 24-hour lock-down facilities or may not?  I 12 

just want to get some clarification on that. 13 

  MR. NOBLE:  Initially that was my take 14 

that a jail is a 24-hour -- a correctional 15 

institution is a 24-hour lock-down.  I was 16 

subsequently -- 17 

  MR. RUSHKOFF:  You have now arrived at a 18 

different interpretation? 19 

  MR. NOBLE:  Yes.  That there is a work 20 

release program in almost every -- 21 

  MR. RUSHKOFF:  In any kind of institution 22 

for the most part.  Okay.  How long would you say 23 

the interpretation that a temporary detention or 24 

correctional institution was a 24-hour lock-down 25 
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facility?  How long would you say that 1 

interpretation had been your understanding of those 2 

terms?  For a number of years? 3 

  MR. NOBLE:  I was called to testify in the 4 

case on short notice.  I was not directly involved 5 

with this but I was called as a witness on the 6 

stand.  That's what my interpretation at the time 7 

was. 8 

  MR. RUSHKOFF:  Okay.  Thank you. 9 

  Thank you, Mr. Chair. 10 

  CHAIRPERSON GRIFFIS:  Any other questions 11 

of Mr. Noble from the Board? 12 

  COMMISSIONER PARSONS:  Yes, sir.  I would 13 

like to follow-up. 14 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Parsons. 15 

  COMMISSIONER PARSONS:  Mr. Noble, an adult 16 

rehabilitation home. 17 

  MR. NOBLE:  Yes, sir. 18 

  COMMISSIONER PARSONS:  Would you feel that 19 

people are locked down in that facility or is that a 20 

different kind of facility?  In other words, we have 21 

established your point of view that a correctional 22 

facility is generally a lock-down facility with some 23 

kind of work release program possibly.  Let's go the 24 

other way.  Do you understand an adult 25 
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rehabilitation home, that is, a CBRF, has any lock-1 

down facilities? 2 

  MR. NOBLE:  No, I don't consider adult 3 

rehab home as lock-down because if you look at the 4 

definition it says people on parole. 5 

  COMMISSIONER PARSONS:  Thank you.   6 

  MR. NOBLE:  As a lock-down you can have 7 

people that resides there for a specific period of 8 

time. 9 

  CHAIRPERSON GRIFFIS:  Any other questions 10 

from the Board? 11 

  MR. RUSHKOFF:  Procedurally do I ask 12 

questions after the Board or was I supposed to ask 13 

them before the Board did? 14 

  CHAIRPERSON GRIFFIS:  The Board kind of 15 

asks whenever they want.  I thought we would get 16 

them all. 17 

  MR. RUSHKOFF:  Okay.  That's fine. 18 

  CHAIRPERSON GRIFFIS:  Now you want to 19 

cross-examine the witness.  Is that correct? 20 

  MR. RUSHKOFF:  I guess I would call it 21 

redirect.  He's a friendly witness so I just need  22 

to -- 23 

  CHAIRPERSON GRIFFIS:  Right.  Yeah.  We're 24 

going to continue with cross then and then if you 25 
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want to redirect.  Although it's a little 1 

complicated because it's actually Mr. Temple's 2 

witness of which he should be redirecting. 3 

  MR. RUSHKOFF:  Okay.  I'll do cross but I 4 

don't even care what order.  If they would like to 5 

go first, that's fine.  As long as I get to ask 6 

questions is fine. 7 

  CHAIRPERSON GRIFFIS:  You want to do cross 8 

now or you want the Government to?  Very well.  9 

Let's continue. 10 

  MR. RUSHKOFF:  Mr. Noble, at the time that 11 

you testified -- first, let me just direct your 12 

attention to the April 3rd hearing that you referred 13 

to earlier which was a preliminary injunction 14 

hearing in Bar versus District of Columbia in D.C. 15 

Superior Court.  At the time that you testified at 16 

that hearing -- 17 

  CHAIRPERSON GRIFFIS:  Wait.  Are you 18 

eliciting his testimony at that hearing? 19 

  MR. RUSHKOFF:  No.  I'm going to ask him 20 

about his knowledge at the time.  It's come out that 21 

his opinion changed and I would like to know about 22 

certain understandings he had at the time that he 23 

testified at that hearing. 24 

  CHAIRPERSON GRIFFIS:  Oh, I see. 25 
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  MR. RUSHKOFF:  Okay?  Because if an issue 1 

is raised as to what he knew and who he spoke to and 2 

I would just like -- 3 

  CHAIRPERSON GRIFFIS:  For our record we 4 

have what he said today.  What you want to do is 5 

introduce what he said before and tell us why it 6 

changed when our understanding is -- I mean, it's 7 

been said it has changed but we have what we have. 8 

  MR. RUSHKOFF:  Okay.  Well, maybe I'm 9 

mistaken.  I thought the record reflected something 10 

-- I thought he testified as having said something 11 

different before and, in effect, impeached himself 12 

by saying he had earlier expressed a different point 13 

of view.  I was just going to explore that as to 14 

what he knew at the time that he expressed that 15 

opinion.  I'm not going to go through what he 16 

testified to.  Just what his understanding was at 17 

that time. 18 

  At the time of the hearing were you aware 19 

assuming that it's true, and it doesn't matter 20 

whether it's true or not, but I'll just ask you 21 

whether you were aware at the time that a failure to 22 

return to a halfway house in D.C. could be 23 

prosecuted as a prison breech?  Were you aware of 24 

that at that time? 25 
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  MR. NOBLE:  No, I was not. 1 

  MR. RUSHKOFF:  And what was your 2 

understanding at the time you testified, 3 

irrespective of what you might have said, what was 4 

your understanding at that time or your impression 5 

as to the lock-down hours for inmates in 6 

correctional facilities? 7 

  MR. NOBLE:  24 hours.  No release. 8 

  MR. RUSHKOFF:  Now, turning to the CBRF, 9 

is it possible for a CBRF to have some lock-down 10 

hours, or would that make it not a CBRF?  In other 11 

words, if there is a facility and there is a lock-12 

down period during the day, does that take it out of 13 

the CBRF category or not? 14 

  MR. NOBLE:  I don't think it would based 15 

on the definition for -- the various definitions 16 

under the CBRF.  It doesn't speak to lock-down and 17 

it does not speak to release.  It could be either. 18 

  MR. RUSHKOFF:  I have a few questions I 19 

wanted to ask just to be sure the record is clear.  20 

What was your relationship to the official who made 21 

the decision to issue the permit back in December 22 

2002? 23 

  MR. NOBLE:  The person worked for me but I 24 

do not directly supervise that person. 25 
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  MR. RUSHKOFF:  Did you review and approve 1 

the decision to issue that permit? 2 

  MR. NOBLE:  No, I did not. 3 

  MR. RUSHKOFF:  Do you recall a February 4 

21, 2003, letter from you to Mr. Temple regarding 5 

2210 Adams Street, N.E.? 6 

  MR. NOBLE:  Yes.  That was the letter 7 

originally written by the Zoning Administrator.  It 8 

came to me for review and I was not comfortable with 9 

the contents.  I revised the letter and sent it out 10 

under my signature. 11 

  MR. RUSHKOFF:  Are you now familiar with 12 

two letters, one dated December 11, 2000, and one 13 

dated November 26, 2001, that were prepared by 14 

Holland & Knight and that were counter signed by 15 

DCRA officials?  The question is are you now 16 

familiar with those letters? 17 

  MR. NOBLE:  Yeah, I've seen those letters. 18 

  MR. RUSHKOFF:  Were you involved in either 19 

of the decisions by DCRA to countersign these 20 

letters? 21 

  MR. NOBLE:  No, I was not. 22 

  MR. RUSHKOFF:  No further questions. 23 

  CHAIRPERSON GRIFFIS:  Thank you. 24 

  MR. COX:  I just have a couple of 25 
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questions on cross. 1 

  Mr. Noble, isn't it true that you played 2 

no role whatsoever in the issuance of these building 3 

permits to Bannum? 4 

  MR. NOBLE:  That's correct. 5 

  MR. RUSHKOFF:  Which building permits? 6 

  MR. COX:  The building permits that are on 7 

record.  Building permit No. -- 8 

  MR. TEMPLE:  You're talking about the two 9 

that have been issued? 10 

  MR. COX:  The two that have been issued.  11 

I can give you the numbers.  It would be 448325.  12 

It's part of the record.  Isn't it true you played 13 

no part in the issuance of those permits? 14 

  MR. NOBLE:  That's true. 15 

  MR. COX:  Isn't it also true that wouldn't 16 

be something you would typically do in your duties? 17 

  MR. NOBLE:  That's correct. 18 

  MR. COX:  As a matter of fact, what is 19 

your job? 20 

  MR. NOBLE:  Oversee the operations of the 21 

Building and Land Regulation Administration. 22 

  MR. COX:  And you had no occasion to come 23 

across the zoning regulations or issue permits.  24 

Isn't that correct? 25 
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  MR. NOBLE:  Unless there's an issue that I 1 

have to review.  This was not one. 2 

  MR. COX:  Okay.  You've never been -- you 3 

testified that you have never seen Bannum's 4 

contract.  Correct? 5 

  MR. NOBLE:  No, I haven't. 6 

  MR. COX:  You've never seen their lease? 7 

  MR. NOBLE:  No, I haven't. 8 

  MR. COX:  Never been to their facility? 9 

  MR. NOBLE:  No, I haven't. 10 

  MR. COX:  So you have no basis whatsoever 11 

to disagree with this statement that Bannum is a 12 

temporary correctional facility.  Isn't that 13 

correct? 14 

  MR. NOBLE:  That's correct. 15 

  MR. COX:  Okay.  Are you familiar with 16 

Section 801.7K of the zoning code? 17 

  MR. NOBLE:  Yes, I am. 18 

  MR. COX:  Okay.  Are you familiar that 19 

under 801.7K a temporary correctional facility can 20 

be zoned in the C-M-2 district as a matter of right 21 

if it's on leased property for a period not to 22 

exceed three years? 23 

  MR. NOBLE:  Yes, I am. 24 

  MR. COX:  Okay.  And do you have any 25 
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reason to disagree that if Bannum is a temporary 1 

correctional facility it has a matter of right 2 

zoning in a facility located in that district?  Do 3 

you have any reason to disagree with that? 4 

  MR. NOBLE:  No, I don't. 5 

  MR. COX:  Okay.  No further questions. 6 

  MR. TEMPLE:  I have cross-examination 7 

limited. 8 

  CHAIRPERSON GRIFFIS:  Pardon me? 9 

  MR. TEMPLE:  I have cross-examination.  10 

It's redirect but it's adverse.  I have more 11 

questions for the gentleman. 12 

  CHAIRPERSON GRIFFIS:  Based on the new 13 

testimony that you have just heard? 14 

  MR. TEMPLE:  Precisely. 15 

  CHAIRPERSON GRIFFIS:  Okay. 16 

  MR. TEMPLE:  I'm going to refer your 17 

attention to the February 21st letter, Mr. Noble. 18 

  MR. CAMARDO:  Is he trying to impeach his 19 

own witness?  He called him to begin with and now 20 

he's trying to impeach him?  I mean, what is he 21 

trying to do here? 22 

  MR. TEMPLE:  Do you have an objection? 23 

  MR. CAMARDO:  That's my objection. 24 

  MR. TEMPLE:  I have the opportunity to 25 
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redirect the witness. 1 

  CHAIRPERSON GRIFFIS:  That's right.  He's 2 

going to redirect on -- 3 

  MR. TEMPLE:  Thank you, sir. 4 

  I would like to direct your attention to 5 

the February 21st letter.  Do you have a copy of it 6 

in front of you? 7 

  MR. NOBLE:  No, I don't. 8 

  MR. TEMPLE:  It can be found at 9 

Appellant's Exhibit No. 10.  Mr. Noble, this letter 10 

was written in February.  I would like the record to 11 

reflect that the letter -- Mr. Noble has the letter 12 

directly in front of him. 13 

  I'm directly your attention to the first 14 

paragraph in that letter.  This letter, again, was 15 

written in February 2003.  Is that correct? 16 

  MR. NOBLE:  Yes, it is. 17 

  MR. TEMPLE:  Now, did you write the 18 

language in the first paragraph, particularly the 19 

second sentence? 20 

  MR. NOBLE:  I don't recall writing the 21 

first -- as I said, the letter was written by the 22 

Zoning Administrator.  I wasn't comfortable with 23 

parts of the letter and I changed it but I don't 24 

recall that I changed the first paragraph. 25 
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  MR. TEMPLE:  So you don't recall whether 1 

you actually wrote the language in the second 2 

sentence in the first paragraph.  Is that what 3 

you're testifying to? 4 

  MR. NOBLE:  I don't think I changed the 5 

first paragraph.  I changed the second paragraph. 6 

  MR. TEMPLE:  Okay.  For the record, that 7 

second sentence, can you read that? 8 

  MR. NOBLE:  Yes.  "Intended use of 150-bed 9 

community correctional center is institutional." 10 

  MR. TEMPLE:  Continue. 11 

  MR. NOBLE:  "The property is located C-M-2 12 

zone which permits such use." 13 

  MR. TEMPLE:  This was a conclusion that 14 

you rendered at that particular time, February 21, 15 

2003.  Is that correct? 16 

  MR. NOBLE:  Yes. 17 

  MR. TEMPLE:  Okay.  At that particular 18 

point when you said the intended use was 19 

institutional, what did you mean? 20 

  MR. NOBLE:  Read the second paragraph. 21 

  MR. TEMPLE:  So you were referring to 22 

801.7K.  Is that correct? 23 

  MR. NOBLE:  Yes. 24 

  MR. TEMPLE:  801.7K mentioned the three-25 
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year lease.  Is that correct? 1 

  MR. NOBLE:  Um-hum. 2 

  MR. TEMPLE:  Three-year period of time.  3 

Is that correct? 4 

  MR. NOBLE:  Yes. 5 

  MR. TEMPLE:  How is it -- this is my last 6 

question, sir.  How is it that you reached that 7 

conclusion without the benefit of a lease, without 8 

the benefit of the contract between Bannum and BOP 9 

and without Bannum's proposal to BOP? 10 

  MR. NOBLE:  Because it was based on 11 

Section 801.7K.  That's exactly what the language 12 

reads. 13 

  MR. TEMPLE:  In fact, it was based on what 14 

they told you they were going to do only.  Isn't 15 

that correct? 16 

  MR. CAMARDO:  Objection.  Asked and 17 

answered. 18 

  MR. TEMPLE:  Bannum told you. 19 

  MR. NOBLE:  I had no discussion with 20 

Bannum. 21 

  MR. TEMPLE:  So relative to what you 22 

stated here, you don't know -- you didn't know when 23 

you wrote this letter whether the lease was for 24 

three years or five years or two years.  Is that 25 
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correct? 1 

  MR. NOBLE:  The three years is based on 2 

the zoning regulation.  The zoning regulation says 3 

it's a temporary correction institution not to 4 

exceed three years. 5 

  MR. TEMPLE:  But you were saying that what 6 

they were doing was legal at this point in time.  7 

Isn't that correct? 8 

  MR. CAMARDO:  Objection.  I don't think he 9 

made any opinion as to legality.  I'm not sure he 10 

should be making an opinion now as to what is legal 11 

or illegal. 12 

  MR. TEMPLE:  Well, let me just rephrase 13 

that.  You were responding to a letter that was 14 

written to you about Bannum possibly having illegal 15 

use under D.C. zoning laws.  Isn't that correct? 16 

  MR. NOBLE:  Rephrase the question.  I was 17 

referring to what? 18 

  MR. TEMPLE:  Mr. Temple did not write a 19 

letter to you at that point in time.  Is that 20 

correct? 21 

  MR. NOBLE:  No. 22 

  MR. TEMPLE:  Mr. Temple wrote a letter to 23 

Mr. Clark.  Isn't that correct? 24 

  MR. NOBLE:  Yes. 25 
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  MR. TEMPLE:  And can you explain to the 1 

panel how it is that you came to respond to that 2 

letter? 3 

  MR. NOBLE:  The letter was referred to the 4 

Zoning Administrator to respond.  The Zoning 5 

Administrator responded to the letter and sent it to 6 

me to review.  I reviewed the letter and was not 7 

comfortable with the language, especially in the 8 

second paragraph.  I changed the second paragraph 9 

and maybe something else lower down and I signed the 10 

letter.  Standard operating procedure. 11 

  MR. TEMPLE:  Who did you consult before 12 

you changed the language in the second paragraph? 13 

  MR. NOBLE:  I didn't consult anyone. 14 

  MR. TEMPLE:  I didn't say you had to.  My 15 

question was -- 16 

  MR. NOBLE:  I did not. 17 

  MR. TEMPLE:  You didn't consult with 18 

anyone? 19 

  MR. NOBLE:  No.  I consulted the zoning 20 

regulations. 21 

  MR. TEMPLE:  But what you were telling Mr. 22 

Temple when you wrote this letter was that what 23 

Bannum was doing because it was institutional was 24 

permitted.  Is that correct? 25 
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  CHAIRPERSON GRIFFIS:  That's pretty clear. 1 

  MR. TEMPLE:  The point that I'm making to 2 

you again, that's clear.  That's clear, right? 3 

  MR. NOBLE:  Read the second paragraph. 4 

  MR. TEMPLE:  Do you agree that's clear? 5 

  MR. NOBLE:  Read the second paragraph.  6 

Don't take the first paragraph. 7 

  MR. TEMPLE:  I have no further questions. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  9 

Next witness, Mr. Temple. 10 

  Mr. Noble, thank you very much.  We 11 

appreciate your time down here this afternoon. 12 

  MR. TEMPLE:  Can we take a two-minute 13 

break? 14 

  CHAIRPERSON GRIFFIS:  Fabulous idea.  15 

We're on to almost 20 of 6:00 so we'll be back in 16 

five. 17 

  (Whereupon, at 5:40 p.m. off the record 18 

until 5:53 p.m.) 19 

  CHAIRPERSON GRIFFIS:  Let's reconvene.  20 

Are we ready to continue? 21 

  MEMBER ZAIDAIN:  Mr. Chair, we have no 22 

lawyers.  Can we decide the case now? 23 

  CHAIRPERSON GRIFFIS:  Did we perhaps miss 24 

the announcement that we were to meet for dinner 25 
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somewhere? 1 

  MEMBER ZAIDAIN:  I think, Mr. Chair, at 2 

the very least we'll move a little more quickly now 3 

that we've gotten the lawyers out of the room.  4 

  CHAIRPERSON GRIFFIS:  Mr. Temple, have a 5 

seat.  Give us an outline of what you are proposing 6 

to finish your case today? 7 

  MR. TEMPLE:  As I explained to counsel, I 8 

have very few -- within the next 10 minutes I wanted 9 

to bring in members of the community who live there, 10 

ANC members to give a brief one-minute comment on 11 

their take on this and then I'm finished. 12 

  CHAIRPERSON GRIFFIS:  Okay.  What we'll do 13 

is we'll finish your case presentation and then 14 

we'll end it today.  We'll set a new date for the 15 

continuance of this and hopefully we'll have enough 16 

time in that next proceeding to get through the rest 17 

of this case.  Let's move ahead. 18 

  MR. TEMPLE:  Very well.  Thank you.  The 19 

first witness is Ms. Joan Black.  May I proceed? 20 

  CHAIRPERSON GRIFFIS:  Yes.  Please. 21 

  MR. TEMPLE:  Ms. Black, would you just 22 

state your name for the record, please? 23 

  MS. BLACK:  My name is Joan Black. 24 

  MR. TEMPLE:  And where do you presently 25 
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reside? 1 

  MS. BLACK:  241 Rand Place, N.E., 2 

Washington. 3 

  MR. TEMPLE:  How long have you lived 4 

there? 5 

  MS. BLACK:  My family has been there for 6 

about four decades. 7 

  MR. TEMPLE:  Ms. Black, are you serving 8 

any kind of elected position? 9 

  MS. BLACK:  I'm the acting chair of 5B. 10 

  MR. TEMPLE:  Ms. Black, very briefly would 11 

you tell the panel, please, what your view is about 12 

this particular halfway house? 13 

  MS. BLACK:  Well, my view is that this has 14 

been a very convoluted strange situation.  First of 15 

all, we are not in opposition of halfway houses.  We 16 

have had more than our share and it's been, I think, 17 

our position that this has been done illegally.  We 18 

were not informed.  We didn't know about it.  It was 19 

in 5A until January which was brand new election, 20 

redistricting.   21 

  When we found out this was going on we 22 

were very appalled and this is how we got here now. 23 

 We are in opposition about how D.C. Government is 24 

breaking its own laws.  I went over there because I 25 
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live over there.   1 

  I mean, you can look around the corner and 2 

you see the school.  My son went to the school.  My 3 

neighbors go to the school.  We have problems right 4 

now with the drug rehab facility, Harbor Light, with 5 

needles all in the McDonald's bathroom.   6 

  My mother was working in the yard and 7 

looked up and you've got a prisoner from the other 8 

halfway house on New York Avenue trying to get in my 9 

neighbor's house, 90 years old.  We're tired of 10 

living in bondage.  We think this is criminal and we 11 

want to get it fixed. 12 

  MR. TEMPLE:  No further questions. 13 

  CHAIRPERSON GRIFFIS:  DCRA cross-14 

examination?  None? 15 

  MR. RUSHKOFF:  No questions from DCRA. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MR. TEMPLE:  At this time we would like  18 

to -- 19 

  CHAIRPERSON GRIFFIS:  Bannum? 20 

  MR. COX:  We just have a couple questions. 21 

  Ms. Black, you mentioned that in Ward 5B 22 

you have more than your fair share of halfway 23 

houses.  Can you define for the Board what a halfway 24 

house is, please? 25 
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  MS. BLACK:  A halfway house -- I would 1 

like to say that I have been in all the court cases 2 

and it's a matter of semantics.  For anyone that I 3 

know, a halfway house is when you have inmates 4 

coming and going.  A jail is a facility where they 5 

cannot get out.  That's the difference as far as I 6 

have ever known. 7 

  MR. COX:  Are you familiar with what a 8 

community correction center is? 9 

  MS. BLACK:  I'll tell you, sir, I'm not a 10 

lawyer and I'm not going to get into these 11 

semantics.  We've been doing this all day long and 12 

this is a waste of time as far as I'm concerned 13 

because I am not here as an expert witness in law or 14 

the definition, however you want to decide it's 15 

supposed to be. 16 

  CHAIRPERSON GRIFFIS:  Actually, let me 17 

just give you a little direction on that.  If 18 

there's a question you can't answer, there's nothing 19 

wrong with that.  Just say you don't know. 20 

  MS. BLACK:  Okay.  I don't know the 21 

difference other than what I've said. 22 

  MR. COX:  Ms. Black, so your answer is you 23 

don't know what a community correction center is? 24 

  MS. BLACK:  I've answered the question as 25 
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best I can, sir. 1 

  MR. COX:  Okay.  A second ago you said 2 

this is a big waste of our time.  As chairman of the 3 

ANC you can withdraw the appeal at anytime. 4 

  MS. BLACK:  That's not exactly what I 5 

said, sir. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MS. BLACK:  That's a misrepresentation of 8 

what I said, in fact. 9 

  MR. COX:  What did you say?  We can read 10 

it back but you said this is a big waste of our 11 

time. 12 

  MS. BLACK:  Can you have someone read it 13 

back in complete sentences? 14 

  CHAIRPERSON GRIFFIS:  We don't read back. 15 

 We're just recording. 16 

  MS. BLACK:  Okay.   17 

  MR. COX:  As far as these halfway houses 18 

go, can you tell me about some of these halfway 19 

houses that are located in your ward by name? 20 

  MS. BLACK:  We have one right there on New 21 

York Avenue.  In fact, it's across the street from 22 

McDonald's.  In fact, our ANC office was in the 23 

halfway house and we contended with that for years. 24 

 Our office lived there. 25 
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  MR. COX:  Okay.  This halfway house that 1 

you're talking about that's across from McDonald's, 2 

is it a BOP community correction center? 3 

  MS. BLACK:  It does not exist anymore.  As 4 

I said before, I cannot answer that kind of level of 5 

questioning. 6 

  MR. COX:  So your testimony is that you 7 

have no basis whatsoever to object to a community 8 

correction center.  Is that right? 9 

  MS. BLACK:  That's not my testimony.  That 10 

is not my testimony.  I have a lot of basis of 11 

objecting to this. 12 

  MR. COX:  You said that you don't know 13 

what a community correction center is.  Isn't that 14 

fair to say? 15 

  MS. BLACK:  I said that I could not give a 16 

level of definition I think you would accept.  I've 17 

given the best definition I can. 18 

  MR. COX:  What is your definition? 19 

  CHAIRPERSON GRIFFIS:  I heard it.  The 20 

difference between the halfway house and a 21 

correction facility. 22 

  MR. COX:  Is what?  I'm sorry. 23 

  MS. BLACK:  You didn't hear me, sir? 24 

  MR. COX:  No, I didn't hear you. 25 
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  MR. TEMPLE:  Objection.  Asked and 1 

answered.  It's been asked and answered. 2 

  CHAIRPERSON GRIFFIS:  Right. 3 

  MR. COX:  So if a facility -- if the 4 

residents at a facility are not free to leave, then 5 

that is not a halfway house?  Is that what you're 6 

saying? 7 

  MS. BLACK:  I think I've answered the 8 

question, sir. 9 

  MR. COX:  I think I should get an answer 10 

to my question. 11 

  CHAIRPERSON GRIFFIS:  Okay.  I mean, 12 

that's just trying to elicit a restatement of what 13 

you did answer and I believe -- 14 

  MS. BLACK:  My understanding of a halfway 15 

house that I know of is when they are allowed to 16 

come and go.  A lock-down facility or prison is when 17 

they are not allowed to come and go on a daily 18 

basis. 19 

  MR. COX:  I have no further questions. 20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MR. TEMPLE:  Thank you.  We would like to 22 

call our next witness, Ms. Pippano, please.  23 

  MS. PIPPANO:  I have not been sworn in. 24 

  MR. TEMPLE:  She has not been sworn in for 25 
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the record. 1 

  CHAIRPERSON GRIFFIS:  Ms. Bailey. 2 

3 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 1 

 (6:00 p.m.) 2 

  MS. BAILEY:  Do you solemnly swear or 3 

affirm that the testimony you are about to give in 4 

this proceeding will be the truth, the whole truth, 5 

and nothing but the truth? 6 

  MS. PIPPANO:  Yes. 7 

  MR. TEMPLE:  Ms. Pippano, would you please 8 

state your full name. 9 

  MS. PIPPANO:  Martha Pippano. 10 

  MR. TEMPLE:  And do you live in the area 11 

near where the halfway house is being built? 12 

  MS. PIPPANO:  Yes, I do. 13 

  MR. TEMPLE:  Can you tell me how long you 14 

have lived in that neighborhood? 15 

  MS. PIPPANO:  Since 1949. 16 

  MR. TEMPLE:  And are you presently an 17 

elected member of that community? 18 

  MS. PIPPANO:  Yes, I am. 19 

  MR. TEMPLE:  And what is your position? 20 

  MS. PIPPANO:  I'm on the board for the 21 

South Central Community Association. 22 

  MR. TEMPLE:  Have you also served as an 23 

ANC member in that community? 24 

  MS. PIPPANO:  Yes, I have. 25 
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  MR. TEMPLE:  Can you tell the Board, 1 

please, which ANC and when? 2 

  MS. PIPPANO:  AN-5A-11. 3 

  MR. TEMPLE:  And the time that you served 4 

that's the same jurisdiction as 5B now? 5 

  MS. PIPPANO:  Correct. 6 

  MR. TEMPLE:  And could you briefly state, 7 

please, what are your views regarding this halfway 8 

house? 9 

  MS. PIPPANO:  Well, the halfway house -- 10 

  MR. CAMARDO:  I'm going to object again to 11 

that term again, halfway house. 12 

  MS. PIPPANO:  The halfway house -- 13 

  CHAIRPERSON GRIFFIS:  I'm sorry.  Forgive 14 

me for my delay.  I think we should note the 15 

objection.  I'm not sure I'm going to stop that 16 

obviously.  It is a tool that they think is 17 

facilitating their case presentation and we'll let 18 

it go at that. 19 

  MS. PIPPANO:  The halfway house has many 20 

issues in that area, both environmental hazards as 21 

well as concerns with the facility that shares space 22 

with them next door.  I have given testimony earlier 23 

to this Board to that extent.  The environmental 24 

hazards are very large and it's just not appropriate 25 
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for the community to have a facility there for those 1 

reasons. 2 

  MR. TEMPLE:  When you say environmental 3 

hazards, what are you referring to, please? 4 

  MS. PIPPANO:  There's an asbestos 5 

reclamation right next door to them.  On the other 6 

side is a transfer station better known as a dump.  7 

There's huge problems with rats and other varmints 8 

all around there because of the transfer station 9 

that's there.  There is also a cement mixing factory 10 

just across the street.  It's just all kinds of 11 

things that are there that are not good for 12 

anybody's health and it's not good for people to be 13 

living next to things like this. 14 

  MR. TEMPLE:  Thank you.  Do you have any 15 

additional concerns you want to raise before we 16 

finish? 17 

  MS. PIPPANO:  Well, I'm also concerned 18 

that -- 19 

  MR. TEMPLE:  Hold on one second.  Let them 20 

finish talking. 21 

  MS. PIPPANO:  I have written a number of 22 

letters to the Bureau of Prisons, none of which were 23 

ever answered.  I just feel a gigantic coverup was 24 

perpetuated and I'm very concerned that with a lot 25 
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of illegalities concerning people being bought off 1 

concerns me a great deal 2 

  MR. TEMPLE:  Thank you. 3 

  CHAIRPERSON GRIFFIS:  Nothing further? 4 

  MR. TEMPLE:  No further questions, sir. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Pippano, 6 

let me see if I can understand.  You're saying that 7 

there are environmental issues attendant with the 8 

site and the adjacent sites and the adjacent uses.  9 

Is that correct? 10 

  MS. PIPPANO:  That's correct. 11 

  CHAIRPERSON GRIFFIS:  Is there something 12 

in your knowledge that would tell you with the 13 

review of the permit based on the zoning issues that 14 

DCRA somehow erred in issuing the permit based on 15 

those adjacent uses? 16 

  MS. PIPPANO:  I would say so.  I'm not a 17 

professional in this regard.  I'm not an attorney 18 

but common sense tells me this. 19 

  CHAIRPERSON GRIFFIS:  Okay.  And I 20 

appreciate that.  I think based on the zone itself 21 

the commercial C-M zone, one might say it is defined 22 

fairly rigidly in the regulations about the uses 23 

that are appropriate or allowable matter of right. 24 

  But can you tell me specifically, which is 25 
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at issue in this appeal, what is the error that 1 

you're asking us to look at based on the 2 

environmental issues that would lead us to believe 3 

or convince us that the zoning administrator erred 4 

in approving a permit? 5 

  MS. PIPPANO:  Well, I'm not so much 6 

talking about the environmental issues for the error 7 

because I understand that the error was they put a 8 

halfway house in the facility that is not allowed in 9 

a C-M-2 zone. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MS. PIPPANO:  That's what is being 12 

considered but I was asked to express my views which 13 

are broader than that. 14 

  CHAIRPERSON GRIFFIS:  I understand.  I 15 

appreciate that.  I want to be very clear.  The 16 

Board may well sympathize, empathize, understand 17 

some of the other issues that surround this.  18 

However, our jurisdiction will be very clear and 19 

very short.   20 

  I'm going to try and preclude some of the 21 

cross-examination you're about to get.  You've 22 

stated that this is an error because the Zoning 23 

Administrator issued a permit for the construction 24 

of a halfway house.  What leads you to believe this 25 
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is a halfway house or a CBRF? 1 

  MS. PIPPANO:  The folks are assigned there 2 

for 60 to 90 days. 3 

  CHAIRPERSON GRIFFIS:  Okay.  So it's a 4 

temporary occupancy facility. 5 

  MS. PIPPANO:  It's the temporary occupancy 6 

of the people who are there.  I went and visited the 7 

place in November when it was under construction.  8 

The Bannum person -- I have my notes at home so I 9 

couldn't tell you what the man's name is but I have 10 

my notes at home -- told me this was a halfway 11 

house. 12 

  CHAIRPERSON GRIFFIS:  Okay.  So someone at 13 

the facility said this is a halfway house.  What is 14 

your understanding of the difference in halfway 15 

houses what you are testifying has been built and is 16 

now being occupied or programmed -- 17 

  MS. PIPPANO:  That's correct. 18 

  CHAIRPERSON GRIFFIS:  -- and the 19 

difference between that and a temporary detention or 20 

correctional institution? 21 

  MS. PIPPANO:  Well, a temporary 22 

correctional institution in my mind is one where 23 

people go and stay there and don't leave except when 24 

they are permitted to for a couple hours or 25 
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whatever.  But they don't freely come and go when 1 

you're in a correctional facility. 2 

  CHAIRPERSON GRIFFIS:  Okay.  So there's 3 

some programmed time of people in a temporary 4 

detention or correction institution. 5 

  MS. PIPPANO:  Right.  As opposed to the 6 

halfway house where you're assigned there for a 7 

shorter amount of time and it's a prelude of you 8 

going back into the community. 9 

  CHAIRPERSON GRIFFIS:  Okay.  As I'm 10 

anticipating a cross-examination question, it would 11 

be if a halfway house as established with a 12 

certificate of occupancy programmed times where 13 

people are out of the residence and times that were 14 

required to return to the residence, would that 15 

remove it from a CBRF or halfway house in your 16 

definition? 17 

  MS. PIPPANO:  In my definition, that's 18 

part of a halfway house program because you are 19 

helping people learn how to go back into the 20 

community. 21 

  CHAIRPERSON GRIFFIS:  Okay. 22 

  MS. PIPPANO:  It's not like a jail where 23 

people are in lock-up, although a few people are 24 

sent out to do work release maybe.  But a halfway 25 
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house is preparation for going back into the 1 

community. 2 

  CHAIRPERSON GRIFFIS:  Okay.  There is 3 

perhaps a level of, my words, freedom is what I'm 4 

hearing you say between a halfway house and what you 5 

would define as a temporary detention or 6 

correctional facility? 7 

  MS. PIPPANO:  Correct. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Further 9 

cross-examination? 10 

  MR. CAMARDO:  Just one question.  These 11 

people that come and go -- you testified that people 12 

come and go out of this Bannum facility.  Did you 13 

testify that way? 14 

  MS. PIPPANO:  I'm sorry? 15 

  MR. CAMARDO:  That people can come and go 16 

with respect to the Bannum facility?  You said they 17 

can freely come and go.  I think you said that.  Is 18 

that correct?  Is that a fair representation of what 19 

you said? 20 

  MS. PIPPANO:  I didn't specify a Bannum 21 

facility.  I specified a halfway house. 22 

  MR. CAMARDO:  How about in a Bannum 23 

facility?  Can people come and go do you know 24 

freely?  If you don't know, that's fine. 25 
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  MS. PIPPANO:  I haven't been over to the 1 

Bannum facility since it opened up. 2 

  MR. CAMARDO:  If a person left the Bannum 3 

facility and went AWOL and never returned, what do 4 

you think would happen, only if you know? 5 

  MS. PIPPANO:  I don't think -- I mean, I 6 

know what happens in a halfway house. 7 

  MR. CAMARDO:  Tell me what happens in a 8 

halfway house then.  If a person leaves a halfway 9 

house and doesn't come back, what could happen to 10 

them? 11 

  MS. PIPPANO:  They get reported usually to 12 

the marshals and then people try to go pick them up. 13 

  MR. CAMARDO:  They would be in violation 14 

of some law or regulation? 15 

  MS. PIPPANO:  Yes. 16 

  MR. CAMARDO:  So aren't they imprisoned? 17 

  MR. TEMPLE:  Objection.  The question 18 

calls for speculation. 19 

  CHAIRPERSON GRIFFIS:  Ms. Pippano, do you 20 

know how to answer the question?   21 

  MS. PIPPANO:  It's a matter of semantics. 22 

 You're twisting the information. 23 

  MR. CAMARDO:  I'm not trying to twist.  24 

I'm just taking your testimony.  You said they can 25 
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freely come and go and I'm just exploring that a 1 

little bit more. 2 

  MS. PIPPANO:  They have to follow the 3 

rules and regulations and there's hours that they 4 

can be out of the facility.  There's hours that they 5 

must be in the facilities. 6 

  MR. CAMARDO:  So they can't freely come 7 

and go then? 8 

  MS. PIPPANO:  Yes, they can.  They do come 9 

and go.  They do come and go.  They can get weekend 10 

passes.  They can visit families.  They go to work. 11 

 There's a level of earned freedom there. 12 

  CHAIRPERSON GRIFFIS:  Okay.  I think I 13 

understand. 14 

  MR. CAMARDO:  But you're not talking about 15 

Bannum, though.  You're talking about these other 16 

halfway houses. 17 

  MS. PIPPANO:  I'm talking about halfway 18 

houses in general. 19 

  MR. CAMARDO:  Okay. 20 

  CHAIRPERSON GRIFFIS:  Anything else?  21 

DCRA. 22 

  MR. RUSHKOFF:  You had mentioned 23 

environmental issues.  I want to focus on those for 24 

a moment and just ask you to compare the facility 25 
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before the renovations that have led it to be used 1 

as you describe it, a halfway house.  I would like 2 

you to compare the facility before and after the 3 

renovations and just identify for us any 4 

environmental concerns that are the result of those 5 

changes to the halfway house structure. 6 

  CHAIRPERSON GRIFFIS:  As much as I 7 

understand that's important information, I don't see 8 

the relevancy to the appeal. 9 

  MR. RUSHKOFF:  Well, unless her testimony 10 

about environmental problems is irrelevant, and 11 

maybe it is, if that testimony is irrelevant, then 12 

there is no need for me to go this way.  I wasn't 13 

sure as to the relevance of her testimony so I 14 

wanted to focus in on how much of the environment 15 

problem she has identified is attributable to this 16 

permit being issued.  She mentioned asbestos, for 17 

example.  Did the renovation cause asbestos to go 18 

into the air?  I'm just trying to identify that. 19 

  CHAIRPERSON GRIFFIS:  It's also not a 20 

zoning issue so I don't think we need to explore 21 

that. 22 

  MR. RUSHKOFF:  Agree, Mr. Chair. 23 

  MR. COX:  Just one question.  You 24 

mentioned there was an illegal cover-up. 25 
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  MR. TEMPLE:  Excuse me.  I'm sorry. 1 

  CHAIRPERSON GRIFFIS:  Yes. 2 

  MR. TEMPLE:  Can both lawyers -- 3 

  MR. CAMARDO:  He's correct.  I'll ask the 4 

question.  You mentioned that some people were being 5 

bought off -- 6 

  CHAIRPERSON GRIFFIS:  I don't want to 7 

explore this.  Ask the question but there's no need 8 

for this Board -- 9 

  MS. PIPPANO:  Mr. Griffis apparently 10 

doesn't want the stuff but I'll be glad to talk with 11 

you about it later.  Bannum is very well aware of 12 

the problems because they're the ones that bought 13 

trips for people plus other things.  I'll be glad to 14 

talk to you later about it if you want. 15 

  CHAIRPERSON GRIFFIS:  There may be another 16 

body that would take that up if needed.  Unless you 17 

can point me, I don't see the relevancy to what 18 

we're dealing with in this appeal. 19 

  MR. CAMARDO:  Significant accusations have 20 

been leveled. 21 

  CHAIRPERSON GRIFFIS:  But you're going to 22 

correct it in cross-examination?  Pick it up in your 23 

case if there's facts that need to be corrected or 24 

there's a story that needs to be told.  But really, 25 
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I mean, we delve and I give great latitude and 1 

motions in exploring and all that but in presenting 2 

this, I think we have narrowly focused what this 3 

appeal is about.  I need to hear a lot more about 4 

that and walking down other avenues is fruitless for 5 

our purposes. 6 

  MEMBER ETHERLY:  I would agree 7 

wholeheartedly, Mr. Chairman.  I just don't think 8 

this Board's time is going to be well spent whether 9 

it passes the smell test or not or might offend our 10 

sensibilities, but for me it's just of no 11 

importance. 12 

  MR. RUSHKOFF:  I was going to suggest if 13 

they feel they need to fix the record, maybe they 14 

could deal with it by way of affidavit and then we 15 

don't have to address this issue through live 16 

testimony at the next hearing. 17 

  CHAIRPERSON GRIFFIS:  I guess.  I'm a 18 

little too tired to deal with that one.  I'll be 19 

straight and frank.  Even if -- well, maybe I 20 

shouldn't say that. 21 

  MR. RUSHKOFF:  I'll reiterate it, Mr. 22 

Chairman.  I think there is nothing to be gained 23 

from going there. 24 

  MR. CAMARDO:  Let me just state here she 25 
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offered no specifics, just made a general 1 

allegation.  I'll just let it go at that. 2 

  CHAIRPERSON GRIFFIS:  Understandable.  3 

Okay.  Anything else?  Anything further, Mr. Temple? 4 

  MR. TEMPLE:  Yes.  Just one last witness, 5 

Ms. Regina James. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MS. JAMES:  Good evening.  My name is 8 

Regina James.  I am currently a shop stewart for 9 

Local 153 OPEIU, Office of Professional Employees 10 

International Union.  Also, I am an ANC Commissioner 11 

and former chair of 90 days of ANC 5B. 12 

  I was the one that wrote the appeal, 13 

brought the appeal, and had the appeal ratified 14 

before the commission.  This was due to a meeting 15 

that had taken place at a concerned citizen meeting 16 

in which I had heard, and a couple other 17 

commissioners had heard, some things that had taken 18 

place without the knowledge of the commission. 19 

  Our commission ANC-5B -- 20 

  MR. CAMARDO:  Let the record reflect then, 21 

Mr. Temple, are you handing Ms. James notes?  Did 22 

you hand her a note there, sir? 23 

  MR. TEMPLE:  Why don't you come over here 24 

and look and see? 25 
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  MR. CAMARDO:  Are you pointing to the 1 

note? 2 

  MR. TEMPLE:  Why don't you come over here 3 

and look and see. 4 

  MR. CAMARDO:  He's pointing to a note 5 

there. 6 

  MR. TEMPLE:  Since you're insulting me, 7 

come over here and look and see. 8 

  CHAIRPERSON GRIFFIS:  Gentlemen, hold on. 9 

  MR. CAMARDO:  Let's see the note. 10 

  MR. TEMPLE:  No, I am not. 11 

  CHAIRPERSON GRIFFIS:  We really don't need 12 

-- let's finish on a good note.  First of all, in 13 

giving the testimony, Mr. Temple may be giving, or 14 

can, in fact, point to things.  I don't think we are 15 

precluded from having witnesses do that, Ms. Monroe. 16 

 Clearly we need to look to the witness and their 17 

testimony as independent but let's proceed and not 18 

get too wrapped up in that. 19 

  MR. TEMPLE:  I was going to ask her a few 20 

questions consistent with my practice with the prior 21 

witnesses.  Is that okay? 22 

  CHAIRPERSON GRIFFIS:  Is she finished 23 

testifying? 24 

  MS. JAMES:  However we want to handle it 25 
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I'm agreeable. 1 

  MR. TEMPLE:  Ms. James, can you state your 2 

views about this particular halfway house to the 3 

panel? 4 

  CHAIRPERSON GRIFFIS:  As they relate to 5 

the zoning issues. 6 

  MS. JAMES:  I was the one that brought the 7 

appeal before the BZA and I wrote the letter.  It is 8 

located in a C-M-2 district.  It is in an industrial 9 

district as described by Martha Pippano. 10 

  The environmental issues.  As you are 11 

fully aware of, it is not fit for human habitation. 12 

 That is point one.  It is a community-based 13 

residential facility and a community-based 14 

residential facility is prohibited in a C-M-2 15 

district.  That is the law. 16 

  The law that everyone is citing, 801.7, 17 

subparagraph K, temporary detention or correctional 18 

institute on leased property not to exceed three 19 

years, the intent of just that paragraph alone was 20 

for the overflow.  This was a draft that I had 21 

obtained a copy here.   22 

  It was strictly an overflow.  It was meant 23 

for the overflow of the D.C prison in which Council 24 

Member Mendelson had stated that's over in Ward 6.  25 
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That was the intent of subparagraph K.  That was the 1 

intent.  This community-based residential facility 2 

located at 2210 Adams Place is not allowed to be 3 

there. 4 

  We had tried to obtain copies of the lease 5 

and the contract just to see.  Mr. Luria when he 6 

attended a community meeting indicated and said it 7 

was a halfway house.  That may have been the meeting 8 

that took place in January or February.   9 

  He also noted that he had the support of 10 

ANC commissioners.  Now, I know ANC-5B only had two, 11 

maybe three quorums last year so none of us was 12 

apprised to what the former chairs' activities were. 13 

 It was never brought to our commission. 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  MEMBER ETHERLY:  Ms. James, Mr. Chair, if 16 

I may.  I know Mr. Temple has some additional 17 

questions but I really want to hop in here because 18 

alleluia at 6:22.  I mean, you have really hit for 19 

me, I think, the critical issue here which is the 20 

only way a facility gets to that address is 801.7K. 21 

  What for you -- what would you need to see 22 

-- and I'm not stating whether or not it is or isn't 23 

a temporary correctional institution or detention 24 

center, but what for you would make this, or what 25 
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would you need to see just in your opinion?  I'm not 1 

asking you as an expert or as an ANC commissioner 2 

but just in your opinion what would you need to see 3 

in order for this to satisfy the terminology 4 

temporary detention or correctional institution?  5 

Would it have to be a C of O?  Once again, I'm just 6 

asking your opinion.  Feel free to say, "I don't 7 

know.  I'm not a zoning expert." 8 

  MS. JAMES:  Okay.  Not a problem. 9 

  MEMBER ETHERLY:  If you saw a C of O that 10 

said three years and then this place closes down, 11 

would that be satisfactory in your opinion? 12 

  MS. JAMES:  Under the current definition, 13 

sir, yes.  That would be satisfactory. 14 

  MEMBER ETHERLY:  Okay.  So for you the 15 

concern as you and other members of the community 16 

through testimony that we've heard, the concern is 17 

you haven't seen enough to support a belief -- a 18 

reasonable belief that this structure, this 19 

operation will be there for three years or less. 20 

  MS. JAMES:  Well, sir, with regards to 21 

that, I have looked up in the dictionary temporary 22 

detention or correctional institute and it's a lock-23 

up.  That's what it means.  Webster's Dictionary 24 

defines it as incarceration.  They can't go 25 
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anywhere.  This is -- I really do believe we're 1 

talking about regional languages here.  In Florida 2 

it may be considered a community correctional 3 

center.  In Washington, D.C. it's a community based 4 

residential facility. 5 

  MEMBER ETHERLY:  Thank you.  I apologize 6 

for the interruption.  Thank you, Mr. Chair. 7 

  CHAIRPERSON GRIFFIS:  That's okay.  To 8 

follow up, halfway through your testimony you said 9 

you looked at a draft and you pointed toward this 10 

office. 11 

  MS. JAMES:  It was the zoning clarifying 12 

801.7K. 13 

  CHAIRPERSON GRIFFIS:  Perhaps it was the 14 

draft order of the Zoning Commission that drafted 15 

801? 16 

  MS. JAMES:  Yeah, right.  What they 17 

intended for this language.  It was just meant for 18 

the overflow of the District government. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Who submitted 20 

that? 21 

  MS. JAMES:  Maybe I need to clarify 22 

something.  It would be nice because of the fact 23 

laws are made to be followed and I'm a firm believer 24 

in the law.  As ANC commissioners we are held to a 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 300

standard that we are suppose to serve in the best 1 

interest and to uphold the laws of the District of 2 

Columbia. 3 

  CHAIRPERSON GRIFFIS:  Indeed. 4 

  MS. JAMES:  With that being stated, that 5 

means anyone that is coming in here need to abide by 6 

the laws of the District of Columbia.  That 7 

facility, call it what you want.  I'm not going to 8 

call it the words -- community-based residential 9 

facility.  They have a specific time -- this is Mr. 10 

Luria's words.   11 

  They leave the facility during the day to 12 

obtain employment.  They come back to that facility. 13 

 That in the District of Columbia is deemed as a 14 

halfway house.  Now, I've heard mention of jail.  If 15 

they are on work release, they are prisoners.   16 

  There are guards that go out with them.  17 

They just don't freely come and go.  As a community 18 

it would be an injustice for this facility to remain 19 

at 2210 Adams Place.  That was the basis of the 20 

appeal.  They broke the law. 21 

  MEMBER MILLER:  Can I ask some questions? 22 

  CHAIRPERSON GRIFFIS:  Yes, Ms. Miller. 23 

  MEMBER MILLER:  I just have a follow-up 24 

question for you.  I think you said that the fact 25 
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that they leave and come back, or something to that 1 

effect, that deems it a halfway house under the law. 2 

 Where is that? 3 

  MS. JAMES:  This is just based on living 4 

in the District of Columbia and what I deem a 5 

halfway house to be.  Mr. Luria had stated in the 6 

meeting that they are released during the day to 7 

obtain employment.  This place is not conducive for 8 

them to thrive.   9 

  Just as Mrs. Pippano had indicated, the 10 

environmental issues but then you have the school 11 

and the women that are wards of this District that 12 

have been abused.  There are all types of ex-13 

offenders there and our interest should be in the 14 

residents of that community, or out community. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 16 

questions from the Board? 17 

  Mr. Temple, are you finished? 18 

  MR. TEMPLE:  I am absent other questions 19 

from these gentlemen. 20 

  CHAIRPERSON GRIFFIS:  You have what? 21 

  MR. TEMPLE:  I said unless there are 22 

questions. 23 

  CHAIRPERSON GRIFFIS:  I'll get to them.  24 

Are you finished with yours? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 302

  MR. TEMPLE:  I'm finished with my direct. 1 

 That's correct. 2 

  CHAIRPERSON GRIFFIS:  Let's start with 3 

DCRA. 4 

  MR. RUSHKOFF:  I think you mentioned at 5 

one point that a C-M-2 district, in your opinion, is 6 

not fit for human habitation.  Is that generally C-7 

M-2 districts or this one in particular or both? 8 

  MS. JAMES:  What I meant, they can work 9 

there but they are not to live there because right 10 

next to the Bannum facility was a place where the 11 

mentally challenged, there was a day care facility 12 

for them.  They operated there but then they went 13 

home at night.  No one physically lives in a C-M-2 14 

district. 15 

  MR. RUSHKOFF:  Now, based on your 16 

familiarity with the legislative history, do you 17 

have any idea why the council chose a C-M-2 district 18 

as a place to house overflow prisoners from the D.C. 19 

correctional system given your observation that it's 20 

not fit for human habitation? 21 

  MS. JAMES:  That was not from the council. 22 

  MR. RUSHKOFF:  I'm sorry.  You're right. 23 

  MS. JAMES:  That came from the Zoning 24 

Commission. 25 
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  MR. RUSHKOFF:  I'm sorry.  Do you have any 1 

idea why the Zoning Commission made that decision? 2 

  MS. JAMES:  No, I do not but I've read the 3 

resolution and what they intended for 801.7, 4 

subparagraph K, what their intent was. 5 

  MR. RUSHKOFF:  Was their intent that these 6 

individuals be housed in a C-M-2 district? 7 

  MS. JAMES:  In a C-M-2 district or leased 8 

property for three years, but that was for the 9 

overflow of the D.C. jail. 10 

  MR. RUSHKOFF:  Okay.  Thank you.  You 11 

mentioned that it's your understanding that when 12 

there was work release from the D.C. jail that the 13 

inmates are accompanied by guards.  Is that your 14 

understanding? 15 

  MS. JAMES:  Yes. 16 

  MR. RUSHKOFF:  What is the basis for your 17 

understanding? 18 

  MS. JAMES:  Because they are incarcerated. 19 

  MR. RUSHKOFF:  So you believe that if you 20 

get work release from the D.C. jail you are 21 

accompanied by a guard? 22 

  MS. JAMES:  I would think so. 23 

  MR. RUSHKOFF:  You mentioned Webster's 24 

Dictionary.  You don't by any chance have with you a 25 
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copy of the definition? 1 

  MS. JAMES:  No, I do not. 2 

  MR. RUSHKOFF:  Did Webster's Dictionary 3 

use the term lock-down? 4 

  MS. JAMES:  They used the word 5 

incarcerated. 6 

  MR. RUSHKOFF:  They used the word 7 

incarcerated. 8 

  MS. JAMES:  Um-hum. 9 

  MR. RUSHKOFF:  Is this -- 10 

  MS. JAMES:  Or detained. 11 

  MR. RUSHKOFF:  They used the word 12 

incarcerated or detained? 13 

  MS. JAMES:  Um-hum. 14 

  MR. RUSHKOFF:  Did they say incarcerated 15 

or detained? 16 

  MS. JAMES:  Yeah.  And/or I think.  I 17 

looked it up quite awhile ago. 18 

  MR. RUSHKOFF:  This is a stand Webster's 19 

Dictionary? 20 

  MS. JAMES:  Standard Webster's Dictionary. 21 

  MR. RUSHKOFF:  Okay.  Thank you.  No 22 

further questions. 23 

  CHAIRPERSON GRIFFIS:  Thank you.  24 

Gentlemen. 25 
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  MR. COX:  Just a couple of quick 1 

questions, Mr. Chair. 2 

  Ms. James, I believe, and correct me if 3 

I'm wrong, you're in opposition to the location of 4 

Bannum's CCC and it's proposed site is the residents 5 

coming and going.  Is that fair to say? 6 

  MS. JAMES:  I'm sorry.  Can you repeat the 7 

question? 8 

  MR. COX:  My understanding of your 9 

opposition to Bannum's proposed facility is that 10 

there are residents coming and going I think you 11 

testified to.  Is that fair representation of what 12 

you testified to? 13 

  MS. JAMES:  That they are coming and 14 

going? 15 

  MR. COX:  You said the residents are free 16 

to -- what is the basis for your objection to 17 

Bannum's location? 18 

  MS. JAMES:  In a C-M-2 district -- a 19 

community-based residential facility is prohibited 20 

in a C-M-2 district. 21 

  MR. COX:  Are you familiar with a facility 22 

that is run by Mr. Charles Reynolds pursuant to -- a 23 

proposal that was put in for a community correction 24 

center by Mr. Charles Reynolds back in 2001? 25 
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  MR. TEMPLE:  I'm going to object.  Totally 1 

irrelevant and beyond the scope of my direct 2 

examination. 3 

  MR. COX:  I don't think so.  It goes to 4 

impeachment, Mr. Chair.  I've got a letter from Ms. 5 

James that is part of the record where she is 6 

supporting the location of the community correction 7 

center in the same neighborhood right down the 8 

street. 9 

  CHAIRPERSON GRIFFIS:  That wouldn't 10 

necessarily -- I'm not sure we can establish that 11 

would impeach anything that she's given in 12 

testimony. 13 

  MR. COX:  It would when I refer to the RP 14 

number that's in the letter.  I have a copy of the 15 

solicitation and if you open it up, it refers to a 16 

community correction center.  On the one hand, she's 17 

objecting to Bannum's location of a CCC in the 18 

neighborhood but a couple of years ago she was 19 

advocating for the location of a CCC in the 20 

neighborhood. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Withstanding 22 

the fact that she could be in support of one project 23 

and appeal another one, I'm not sure of the facts 24 

even based on the definition in the RP issuing. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 307

  MR. COX:  That's why I'm trying to get to 1 

the bottom of her opposition. 2 

  CHAIRPERSON GRIFFIS:  We would have to 3 

investigate all the specifics and the detail and how 4 

the Zoning Administrator looked at that to go to how 5 

it would pertain to this appeal. 6 

  MR. COX:  It's a very basic level.  If her 7 

opposition to Bannum's facility is that the 8 

residents are free to come and go -- 9 

  CHAIRPERSON GRIFFIS:  It won't have any 10 

relevancy to our deliberation. 11 

  MR. COX:  Because residents aren't free to 12 

come and go from Bannum's facility? 13 

  CHAIRPERSON GRIFFIS:  No, because I'm not 14 

sure that's being pointed to how the Zoning 15 

Administrator was interpreting it unless it goes 16 

directly to the definition which we are struggling 17 

here, if that would somehow lead us to 801 and say 18 

it either fits or doesn't fit.  Other than that, I 19 

think, frankly there was -- and the cross-20 

examination question came appropriately.  You did 21 

talk about it was inappropriate for the Bannum 22 

residents that would be coming and going.  I still 23 

want to focus on how that gets us to the relevant 24 

issue for the appeal because, in my mind, that is in 25 
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the era of the environmental.  As this is not a 1 

special exception case where we are looking for 2 

adverse impact on the community, I'm not sure of the 3 

relevancy or why we need to explore impeaching on 4 

that level. 5 

  MR. COX:  It also goes to good faith.  Ms. 6 

James is the party who filed the appeal to begin 7 

with. 8 

  CHAIRPERSON GRIFFIS:  True. 9 

  MR. COX:  So, on the one hand, if she's 10 

supporting the location of the community correction 11 

center in the same neighborhood a couple of years 12 

ago, on what basis could she possibly be filing an 13 

appeal for the location of Bannum's community 14 

correction center in the same neighborhood in 2002? 15 

  CHAIRPERSON GRIFFIS:  Again, I would say 16 

the only way we could answer that is to look at a 17 

full-blown hearing on the other. 18 

  MR. COX:  Can I just leave it at that and 19 

just state that this letter that I'm referring to is 20 

already part of the record? 21 

  CHAIRPERSON GRIFFIS:  That's fine. 22 

  MR. COX:  It's part of Bannum's -- 23 

  CHAIRPERSON GRIFFIS:  I think it can be 24 

appropriately taken up in your case presentation 25 
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also. 1 

  MR. COX:  Okay.  Thank you, Mr. Chair. 2 

  MEMBER MILLER:  I'm not sure if this is 3 

what you're trying to get at, but it seems to me if 4 

you're trying to get at what's the difference 5 

between the institution she was supporting before 6 

and the institution at issue in this case, I would 7 

be interested in having her just address that 8 

question. 9 

  MR. TEMPLE:  I'll withdraw my objection. 10 

  MS. JAMES:  Thank you.  The letter that I 11 

wrote was from the Administrator of Center 4.  That 12 

was 1355 57 New York Avenue, Denise Shelton.  She 13 

had did a bid and I supported her in that because 14 

she was trying to keep -- do a proposed facility on 15 

the halfway house at Center 4 because it was 16 

proposed to shut down and close. 17 

  I did a letter in support of her because I 18 

was thoroughly familiar with her work and how she 19 

conducted and handled the operations at Center 4.  20 

She did a proposal to do a bid to keep Center 4 open 21 

but as a private company. 22 

  With that being said, the letter was 23 

directed towards her and just for her use alone.  I 24 

was not the only ANC Commissioner that rendered her 25 
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a letter of support in that matter. 1 

  Also, I would just like to note I did the 2 

appeal on behalf of the residents of ANC-5B.  They 3 

didn't have any knowledge of it.  The commissioners 4 

in my commission didn't have any knowledge of it.  5 

But for doing my job as the chair of this 6 

commission, I am being sued by Bannum. 7 

  MEMBER ETHERLY:  Here's where I am on 8 

that, Mr. Chair, and I appreciate Ms. Miller's 9 

question and Ms. James' clarification.  That letter 10 

is in Exhibit 20 and I believe that's Tab P or Q. 11 

  MR. COX:  Pardon me but it's actually 12 

Exhibit No. 19, Subexhibit P. 13 

  MEMBER ETHERLY:  Okay.  Be that as it may, 14 

I mean, just as one Board Member, here's where I 15 

think this thing hinges.  I just don't think you're 16 

going to get any mileage out of this particular line 17 

of questioning.  I think the key thing is this is a 18 

C-M zone.  To stay there you've got to show us this 19 

is an 801.7K issue. 20 

  The argument on the other side is, no, 21 

they're not 801.7K.  They are actually a CBRF.  22 

That's it.  Very simple.  The rest of this stuff is 23 

window dressing and that's not to marginalize any of 24 

the comments or any of the concerns that have been 25 
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brought by the community because clearly people have 1 

some very passionate feelings about this.   2 

  I think after you get through all the 3 

smoke, after you get through all the fog, and that's 4 

not any comment on any of our legal representation 5 

here.  I want to be very clear that my remarks 6 

aren't taken out of context, but it really just gets 7 

down to your saying we are a 801.7K temporary 8 

facility.   9 

  The other side is saying, "No, you're not. 10 

 You're a CBRF."  Help us understand why you're not 11 

a CBRF or, for the purposes of Mr. Temple, help us 12 

to understand why they are a CBRF and not an 801.7K. 13 

 That's where the game is.  The rest of this stuff 14 

frustrates me.  I'm sure it frustrates our 15 

colleagues.   16 

  MR. COX:  Mr. Etherly, with all due 17 

respect, I understand what you're saying.  I 18 

obviously will comply with you.  Can I just make 19 

part of the record the RFP that is referenced in Ms. 20 

James' letter?  It's referenced by numbers RFP-21 

2000706-MA.  I have a copy of it. 22 

  CHAIRPERSON GRIFFIS:  Right.  We'll take 23 

it in evidence for your case.  I don't see any 24 

reason why we wouldn't take that in.  In fact, you 25 
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can speak to it at that point which would be -- 1 

  MR. COX:  The issue that it goes to is the 2 

propriety of this appeal that was taken.  Was it 3 

taken to object to the legality of the building 4 

permit or the zoning or was it taken for other 5 

reasons? 6 

  CHAIRPERSON GRIFFIS:  Well, I can -- 7 

  MR. COX:  This evidence goes right to 8 

that.  It goes right to Ms. James' credibility.  On 9 

the one hand, here she is supporting a CCC in the 10 

same neighborhood and here we are and she is 11 

opposing it. 12 

  MEMBER ETHERLY:  You're using up valuable 13 

patience here. 14 

  MR. COX:  I just want it part of the 15 

record. 16 

  MEMBER ETHERLY:  Just stay with the 17 

substance and the substantive argument is 801.7K 18 

versus is this a CBRF. 19 

  MR. COX:  Point taken. 20 

  MS. JAMES:  May I, just because I 21 

neglected, get real specific with Commissioner 22 

Miller's point.  Had Bannum went to 1355 57 New York 23 

Avenue it was a matter of right and it was a former 24 

community-based residential facility.  We would have 25 
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supported it.  It was already that use. 1 

  Center 4 had shut down and Center 4 is 2 

still vacant today.  We're talking about this was 3 

something that was historic.  If they had went 4 

there, that was clearly a matter of right for them 5 

to go to C-M-2 district in an industrial community 6 

where it's not fit for human habitation.  That's the 7 

objection. 8 

  CHAIRPERSON GRIFFIS:  Okay.  I absolutely 9 

appreciate you addressing that and I appreciate you 10 

being down here. 11 

  Is there any further cross-examination? 12 

  MR. COX:  No, Mr. Chair.  Not on that 13 

issue certainly.  I don't think we have anything 14 

further. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Temple. 16 

  MR. TEMPLE:  No further questions. 17 

  CHAIRPERSON GRIFFIS:  Very good.  Ms. 18 

James, thank you very much.  We appreciate your time 19 

and your patience being down here all afternoon.  I 20 

do understand and find it regrettable that there are 21 

other things going on beyond this that we couldn't 22 

have this as the forum to decide the issues.  We 23 

wish you great strength in continuing on with your 24 

community work. 25 
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  With that, I believe -- Mr. Temple. 1 

  MR. TEMPLE:  Prior to closing, I made a 2 

note to myself.  This is the point I want to raise 3 

to you.  I withdrew those tapes because they are 4 

time consuming and I didn't want to consume your 5 

valuable time and the time of these gentlemen with 6 

those tapes. 7 

  What I would like to do for the record, 8 

those tapes contain representations from the Bureau 9 

of Prisons at the community meeting, designated 10 

representatives, and Mr. Lowry.  I would like your 11 

permission to abbreviate those tapes and to give to 12 

you a five-minute one tape excerpt of critical 13 

statements that will be illuminating for you on the 14 

question of what they call a community correction 15 

center is a halfway house. 16 

  For example, there is testimony on the 17 

tape from the Bureau of Prisons that says that they 18 

use the terms interchangeable.  I think it's 19 

critical that it's part of the record.  I just don't 20 

want to further inconvenience you or play the tapes 21 

for another two hours.  I don't have that time 22 

anyway. 23 

  MS. MONROE:  Mr. Chairman, can I say 24 

something to that? 25 
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  CHAIRPERSON GRIFFIS:  Yes, Ms. Monroe. 1 

  MS. MONROE:  I think if they are withdrawn 2 

they should stay withdrawn.  That's my take on that. 3 

 I don't think they are going to add too much to 4 

what you can already do.  If you can bring testimony 5 

in on that, that's fine.  I don't see the need.  You 6 

had the opportunity and you withdrew it. 7 

  MR. TEMPLE:  Let me just add this.  I 8 

appreciate what you're saying but the reason why I 9 

withdrew them because this community has been trying 10 

to get to the merits for three sessions and we have. 11 

 If you don't want to hear what's on the tapes,  I'm 12 

doing you a favor.  I withdrew them for the benefit 13 

of this process.   14 

  I think we have a right if the question is 15 

a very basic question which they are denying, and 16 

that is whether a community-based residential 17 

facility is a halfway house, whether what they are 18 

doing is a halfway house or not.  There is testimony 19 

on the tapes which clarifies it and from the Bureau 20 

of Prisons.   21 

  It's a disservice to us if I come in and 22 

say, "Listen, I want you guys to listen to two hours 23 

of tape this afternoon."  We wouldn't be where we 24 

are.  I don't want my cake and eat it, too.  I just 25 
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want the record to show the truth. 1 

  CHAIRPERSON GRIFFIS:  We had other options 2 

and one of the options was to provide 20 copies.  I 3 

tend to agree with Ms. Monroe. 4 

  MR. TEMPLE:  We can't afford 20 copies of 5 

a tape.  I represent the people.  They don't have 6 

the money to do 20 copies of the tape.  My God. 7 

  CHAIRPERSON GRIFFIS:  The other issue is I 8 

do believe it may be -- I haven't seen the tapes but 9 

listening to you describe them now and on previous 10 

occasions, it will be a community meeting and people 11 

talking at a community meeting.  First of all, I'm 12 

not sure that the Zoning Administrator was there.  13 

I'm not sure the ZA would have taken that 14 

information or based any information on that.  I'm 15 

not sure how valuable it will be in even presenting 16 

your case. 17 

  MR. TEMPLE:  Mr. Griffis, with all due 18 

respect, and ladies and gentlemen of this panel, 19 

there's not going to be anyone here before you from 20 

the Bureau of Prisons.  You do not have a contract 21 

from the Bureau of Prisons.  You don't even have the 22 

lease.   23 

  The only thing you have anywhere similar 24 

to a record from the Bureau of Prisons is when they 25 
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said on these tapes to this community after the 1 

community protested, "This is our position.  What 2 

they are doing is a community correction center, a 3 

halfway house."   4 

  That's what I wanted to give you.  I can 5 

give it to you in two minutes.  That's the only 6 

permission I'm asking. To the extent that is 7 

prejudicial, this community has to come here, has to 8 

be used, and then we have to get 20 copies of a 9 

tape.  Just to get a tape to you, one tape with two 10 

minutes, I thought would be a benefit to you, not a 11 

detriment. 12 

  CHAIRPERSON GRIFFIS:  Brief comments on 13 

that. 14 

  MR. COX:  Mr. Chair, just to add one brief 15 

comment.  Bannum will, in fact, be calling someone 16 

from the BOP, or formerly from the BOP.  We will be 17 

calling Mr. Bill Willingham who worked for the BOP 18 

for 20 some odd years in community corrections.  To 19 

the extent that we want somebody on the record from 20 

the BOP with some expertise on the issue, we will 21 

offer that to the Board. 22 

  CHAIRPERSON GRIFFIS:  Are you calling the 23 

person that's on the tape?  Do you know who's on the 24 

tape? 25 
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  MR. COX:  I have no idea who is on the 1 

tape but I would just say whoever is on that 2 

mysterious tape, Mr. Temple had every opportunity to 3 

call him as a witness in this case.  He failed to do 4 

so. 5 

  MR. TEMPLE:  We don't have subpoena 6 

authority to call anybody. 7 

  CHAIRPERSON GRIFFIS:  This is the issue.  8 

I think we can bring this up again if we feel so 9 

motivated to do so, but let's get through the case 10 

presentation.  Mr. Temple, revisit it after you have 11 

the presentation of cross the actual witnesses.   12 

  MR. TEMPLE:  Can I ask you a question, Mr. 13 

Griffis? 14 

  CHAIRPERSON GRIFFIS:  Yes. 15 

  MR. TEMPLE:  The problem that I have here, 16 

to the entire panel, if today we would have listened 17 

to the tape for two hours and I've got 20 copies of 18 

the tape, then you would have to listen to two 19 

hours.  All I'm trying to do -- 20 

  CHAIRPERSON GRIFFIS:  Twenty-six minutes 21 

is one of them. 22 

  MR. TEMPLE:  If I would get you a one or 23 

two minute excerpt with the Bureau of Prisons and it 24 

shows you what they say, it would be beneficial to 25 
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you because they are continuing to deny that is a 1 

halfway house.  They talk about somebody who is a 2 

former person, and I'm talking about somebody who 3 

is. 4 

  CHAIRPERSON GRIFFIS:  This is it. 5 

  MR. TEMPLE:  I withdraw.  I mean, I don't 6 

withdraw it.  I just rest. 7 

  CHAIRPERSON GRIFFIS:  This is my feeling 8 

on that, Mr. Temple.  What I don't want to do is 9 

spend an hour after we review the two-minute tape 10 

going back and forth and not being able to 11 

substantiate anything.  If I send an architect out 12 

to sell my project to the community, he may tell 13 

them this is the best thing ever designed in the 14 

world.   15 

  I'm not sure that is an appealable 16 

position.  My point being, I'm not sure how much 17 

substance we can rely upon on the people that are 18 

talking on these tapes not having heard it.  I will 19 

give you an opportunity to address this again after 20 

we proceed with Bannum's case if you feel that it is 21 

so lacking in your cross-examination ability of 22 

their witnesses and then we'll go from there. 23 

  MR. TEMPLE:  Thank you. 24 

  CHAIRPERSON GRIFFIS:  I will require 25 
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popcorn if we have to see these things.  1 

  MR. TEMPLE:  Thank you. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Other than 3 

that, Mr. Temple, at this point we will hold that 4 

out.  That would be the last piece.  Do you have any 5 

closing remarks?  This is the conclusion of your 6 

case. 7 

  MR. TEMPLE:  As I discussed with counsel, 8 

we will reserve our closing until the end of their 9 

case. 10 

  CHAIRPERSON GRIFFIS:  You discussed that 11 

with Bannum's counsel? 12 

  MR. TEMPLE:  Your counsel. 13 

  MR. CAMARDO:  You never discussed it with 14 

me. 15 

  MR. TEMPLE:  I didn't say you.  I said 16 

with counsel for the BZA. 17 

  CHAIRPERSON GRIFFIS:  Oh, yeah? 18 

  MR. TEMPLE:  Let me just say to you, I 19 

inquired as to whether the closing arguments, which 20 

in our trial practice everybody gives closing 21 

together. 22 

  CHAIRPERSON GRIFFIS:  That's true. 23 

  MR. TEMPLE:  I just asked do we do that 24 

here.  I was led to believe that my closing 25 
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arguments would follow -- we would do them 1 

simultaneously.  If I'm incorrect and you want me to 2 

give a closing now, I would like to reserve to do it 3 

at the conclusion of the case after I get a chance 4 

to hear their evidence because I may have the 5 

opportunity to recall witnesses. 6 

  CHAIRPERSON GRIFFIS:  To recall witnesses? 7 

  MR. TEMPLE:  Or to at least deal with the 8 

tape issue. 9 

  CHAIRPERSON GRIFFIS:  Oh, I'm sorry.  It 10 

is this late hour.  Yes, you are going to have 11 

rebuttal and closing.  Forgive me for that 12 

hesitation.  Let's move on.  That will conclude your 13 

case presentation and we'll get to that later on 14 

after everybody.  You get to clean up. 15 

  All right, 6:45.  Forty-five minutes have 16 

passed.  Are there --                        17 

  MR. CAMARDO:  One final last comment. 18 

  CHAIRPERSON GRIFFIS:  Yes. 19 

  MR. CAMARDO:  Mr. Temple here on behalf of 20 

the ANC had the burden of proof.  I think it's his 21 

burden.  I think he's failed miserably in meeting 22 

that burden.  He has not shown that Bannum is not an 23 

801.7K temporary detention or correctional 24 

institution.   25 
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  There was absolutely no evidence submitted 1 

whatsoever on what Bannum is or what Bannum isn't.  2 

He had every opportunity.  He could have called 3 

witnesses here today to bring them in.  He could 4 

have called experts.  He has failed miserably to 5 

introduce any evidence whatsoever.  As a matter of 6 

fact, he called Mr. Noble -- 7 

  CHAIRPERSON GRIFFIS:  Are you proposing a 8 

motion to dismiss? 9 

  MR. CAMARDO:  As a matter of fact, he 10 

called Mr. Noble and his own witness admitted that 11 

it is a temporary detention or correctional 12 

facility.  His own witness. 13 

  CHAIRPERSON GRIFFIS:  I understand.  At 14 

this late hour that is something clearly I would 15 

have my Board think on at least a moment or two.  16 

What I would ask is that you submit a motion to 17 

dismiss based on the proceedings today and we'll 18 

take that up.   19 

  I'll have that served.  Let's set a date 20 

for the next where we will actually entertain that 21 

or, conceivably if denied, continue this.  That will 22 

obviously be the first preliminary matter that we 23 

bring up.  I believe we're looking at July 8.  Is 24 

that correct?  What does staff have on the schedule? 25 
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  MR. MOY:  Mr. Chair, we have July 8.  In 1 

the afternoon we have two other cases. 2 

  CHAIRPERSON GRIFFIS:  What days were you 3 

proposing? 4 

  MR. MOY:  The earliest could be June 24 5 

but, of course, that afternoon we have -- 6 

  CHAIRPERSON GRIFFIS:  No, June 24th is not 7 

going to work. 8 

  MR. MOY:  Then the next available date 9 

would be July 8th in the afternoon.  After that I 10 

would propose possibly July 29th in the afternoon 11 

where we already have one other appeal case. 12 

  MR. TEMPLE:  I'm not going to be available 13 

on the 29th.  I'm available on the 8th. 14 

  CHAIRPERSON GRIFFIS:  Okay.  Are there any 15 

other critical problems with July 8th in the 16 

afternoon?  We won't look favorably on vacation 17 

schedules.  That's kind of a joke.     18 

  MR. CAMARDO:  It appears we're open. 19 

  CHAIRPERSON GRIFFIS:  You're okay? 20 

  MR. CAMARDO:  Yeah. 21 

  CHAIRPERSON GRIFFIS:  Okay.  We do have, 22 

Mr. Moy, two cases in the afternoon on the 8th? 23 

  MR. MOY:  That's correct, sir. 24 

  CHAIRPERSON GRIFFIS:  Okay.  I would say 25 
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that we set this to go at 2:30 in the afternoon.  Of 1 

course, that's tentative but what I'm saying is we 2 

wouldn't expect you to be here before 2:30.  There's 3 

no sense in getting here at 1:00.  We obviously have 4 

business to conduct and hopefully with timeliness 5 

get through it. 6 

  MR. CAMARDO:  Mr. Chairman, all I would 7 

ask is that we have to fly witnesses in.  I have to 8 

fly in from New York.  We have witnesses in from 9 

Tennessee.  We have a client in from Florida.  It's 10 

very expensive and if we start at 2:30 on July 8th, 11 

I don't know if we can conclude our case with that 12 

short a time period. 13 

  MR. TEMPLE:  We started at 2:30 today. 14 

  MR. CAMARDO:  With more motions to make 15 

and another motion to dismiss to make.  We've got 16 

quite a few witnesses to call.  Then he's going to 17 

want to cross-examine and we're going to be right 18 

back to -- 19 

  MR. TEMPLE:  What are you suggesting? 20 

  MR. CAMARDO:  I would like to suggest that 21 

we get a date where maybe we can push it off until 22 

the morning sometime and go through the whole day 23 

and end this thing one day without flying back and 24 

forth again. 25 
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  MR. TEMPLE:  I think the fact of the 1 

matter, and we would strenuously object to that, 2 

this is our third hearing and to the extent that you 3 

have local counsel, this is the District of Columbia 4 

and that's a burden.  The fact that you have to 5 

bring people in should not cause prejudice to us. 6 

  MR. CAMARDO:  I think you are responsible 7 

for a lot of the delay here. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Let me see if 9 

I can clear it up.  Of course, this is the District 10 

of Columbia and I don't think anyone would refute 11 

that.  It's my favorite city.  This is the thing.  12 

Of great concern is everybody's schedule, but what 13 

is of more concern is this Board to me.   14 

  It hurts us to go several sessions and to 15 

spread this out.  If we miss July 8, obviously we 16 

are running into summer schedules and everyone is 17 

going to have problems.  We won't set this until 18 

September.  Mid-September perhaps.  We're filling up 19 

our September schedule already.  I don't want to do 20 

that.   21 

  What I propose is that that we run late on 22 

the 8th of July.  What we can do depending if you 23 

want to talk to the Government, we can switch the 24 

order.  I don't have any difficulty with doing that. 25 
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 It looks like we could conceivably get this done on 1 

the 8th.  I've checked preliminarily with my Board. 2 

 We will commit to being here.  We have done 15 and 3 

16 hours sessions.  We don't like doing that.  We 4 

kind of lose attention after a while. 5 

  MR. TEMPLE:  Mr. Griffis. 6 

  CHAIRPERSON GRIFFIS:  Yes. 7 

  MR. TEMPLE:  Along those lines in the 8 

interest of your time and our time, can we somehow 9 

submit a limited time for the motion to dismiss 10 

argument?  I would suggest that in the interest of 11 

the process, I think that Mr. Etherly's point was 12 

valid.   13 

  To the extent that they have witnesses, 14 

the issue is very narrow and I don't think that we 15 

need to have redundant testimony from a number of 16 

witnesses who are testifying about the same thing 17 

over and over again.  The issue is a very narrow 18 

issue. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Rather than 20 

setting a time to deal with that now, we'll give 21 

them direction when we get here on the 8th.  Does 22 

anybody object to continuing beyond -- it would go 23 

beyond 6:00.  We could conceivable set it at this 24 

point for scheduling purposes that we would run 25 
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until 8:00.   1 

  I would imagine that we will allow an hour 2 

for case presentation.  Cross-examination, of 3 

course, is unlimited but I don't think there would 4 

be a big difficulty in doing that.  With that, if 5 

there are any other questions, 8th of July we'll 6 

call the third case of the afternoon. 7 

  Now, the motion to dismiss we are going to 8 

have that submitted in prior to the 8th, of course. 9 

 We need it served on all the parties. 10 

  Ms. Bailey, what would you propose as the 11 

schedule for the submissions? 12 

  MS. BAILEY:  I wasn't prepared, Mr. 13 

Chairman.  I was going to say something else, and 14 

that is is it possible to have the documents that 15 

the Board will be reviewing prior to the next 16 

hearing?  I see a large stack on the table and it's 17 

very difficult for the Board to review the cases. 18 

  CHAIRPERSON GRIFFIS:  That's an excellent 19 

point Ms. Bailey brings up.  If you are proposing to 20 

put into evidence, clearly it's going to be out on 21 

the 8th if it doesn't prejudice you to release it 22 

earlier.  It helps us a lot.  It's going to save a 23 

lot of time.   24 

  If we are clear on it, obviously we can 25 
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review it and we'll understand more fully.  Anything 1 

that you propose to admit into evidence or utilize 2 

on the 8th, we would request -- well, not a 3 

requirement but we would request that you just 4 

submit it in timely.  Obviously serve it to 5 

everybody involved. 6 

  In terms of the motion then? 7 

  MS. BAILEY:  Submissions would be due, Mr. 8 

Chairman, on Monday, June 30th. 9 

  CHAIRPERSON GRIFFIS:  How long is it going 10 

to take you to do your motion?  Do you need a week? 11 

 Two day?  Okay, let's have it in my Tuesday. 12 

  MR. CAMARDO:  I need to get the 13 

transcript. 14 

  CHAIRPERSON GRIFFIS:  Oh, geez.  Now we're 15 

looking two to three weeks. 16 

  MR. CAMARDO:  I'll get it in by the 30th 17 

assuming I can get the transcript. 18 

  CHAIRPERSON GRIFFIS:  I thought if we 19 

could get it in a week, we could move this along.  20 

That's fine then.  The 30th is what you said? 21 

  MS. BAILEY:  Yes. 22 

  MR. TEMPLE:  Excuse me. 23 

  CHAIRPERSON GRIFFIS:  Yes. 24 

  MR. TEMPLE:  How much time do we have to 25 
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respond? 1 

  CHAIRPERSON GRIFFIS:  She's going to tell 2 

you. 3 

  MR. TEMPLE:  Okay. 4 

  MR. CAMARDO:  A couple of hours. 5 

  MR. TEMPLE:  That's probably all I need. 6 

  CHAIRPERSON GRIFFIS:  All in good fun, of 7 

course. 8 

  MR. TEMPLE:  Of course it is.  Absolutely. 9 

  CHAIRPERSON GRIFFIS:  Ms. Bailey. 10 

  MS. BAILEY:  The responses will be due on 11 

Friday, July 4th.  I'm sorry, Thursday, July 3rd.  12 

Sorry about that. 13 

  MR. TEMPLE:  So it's Friday? 14 

  MS. BAILEY:  Thursday, July 3rd. 15 

  CHAIRPERSON GRIFFIS:  Clear?  Everyone 16 

clear on submission dates and responses in the 17 

record? 18 

  MR. TEMPLE:  Can I ask because of our -- 19 

he's in New York and we are here, can we have them 20 

delivered to us on that date?  That gives us three 21 

days to respond.  If it's filed with you but mailed 22 

to us and we give it on the 2nd, we're not going to 23 

have the kind of time we probably need. 24 

  CHAIRPERSON GRIFFIS:  Yeah.  Can you 25 
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expedite delivery on that? 1 

  MR. CAMARDO:  I'll fax it to him. 2 

  CHAIRPERSON GRIFFIS:  Okay. 3 

  MR. TEMPLE:  Okay.  Thank you. 4 

  CHAIRPERSON GRIFFIS:  Excellent.  Anything 5 

else? 6 

  MR. RUSHKOFF:  One item.  I assume DCRA if 7 

it chooses could make a similar motion due on the 8 

same date? 9 

  CHAIRPERSON GRIFFIS:  Wow.  Yeah. 10 

  MR. RUSHKOFF:  If we want to. 11 

  CHAIRPERSON GRIFFIS:  There's nothing 12 

stopping you from that.   13 

  Okay.  Very well.  If there is nothing 14 

further, thank you all very much.  Appreciate your 15 

patience and this meeting of 17th June is adjourned. 16 

  (Whereupon, at 6:56 p.m. the hearing was 17 

closed.) 18 
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